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Court of Appeals of the District of Columbia 

j 

No. 5423. | 

i 

William C. Miller and Robert C. Howard, Trustees, 

Appellants, 

i 

vs. 

The United States of America. 

i 

i 

■■ — —• ■ ■ ■- 

a Supreme Court of the District of Columbia. 

District Court Docket, No. 1984. j 

In re Acquisition of the Tracts of Land Known i'or Assess¬ 
ment and Taxation as Parcels Nos. 162/4, 162/8, 172/3, 
172/4, and 172/9, in the District of Columbia. I 

United States of America, 

District of Columbia , ss: \ 

Be it remembered, That in the Supreme Cdurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition. 

. 

Filed June 26, 1929. 

I 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a District Court of the United 
States. 

j 

District Court Docket, No. 1984. j 

In re Acquisition of the Tracts of Land Known for Assess¬ 
ment and Taxation as Parcels Nos. 162/4, 162/8, 172/3, 
172/4, and 172/9, in the District of Columbia. 

The petition of the United States of America brought by 
Leo A. Rover, United States Attorney for the District of 

1—5423a 
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Columbia, acting under the instructions of the Attorney 
General of the United States and at the request of the Sec¬ 
retary of Agriculture, respectfully shows as follows: 

I. That the Act of Congress approved March 4, 1927, c. 
505, (44 Stat. L. 1422) provides, among other things, as 
follows: 

That the Secretary of Agriculture is authorized and di¬ 
rected to establish and maintain a national arboretum for 
purposes of research and education concerning tree and 
plant life. For the purposes of this Act, (1) the President 
is authorized to transfer to the jurisdiction of the Secre¬ 
tary of Agriculture by Executive order any land which 
now belongs to the United States within or adjacent to the 
District of Columbia located along the Anacostia River 
north of Benning Bridge, and (2) the Secretary of Agri¬ 
culture is authorized in his discretion to acquire, within the 
limits of the appropriation authorized by this Act by pri¬ 
vate purchase, condemnation proceedings, or gift, land so 
located or other land within or adjacent to the District of 
Columbia: Provided, That the purchase price of any part 
of said land shall not exceed the full value assessment of 
such property last made before purchase thereof plus 25 
per centum of such assessed value. 

Sec. 2. There is hereby authorized to be appropriated a 
sum not to exceed $300,000, to be expended under the direc¬ 
tion of the Secretary of Agriculture for the acquisition of 
land as specified in section 1. No payment shall be made 
by the United States for any such land until the title thereto 
is satisfactory to the Attorney General and is vested in the 
United States. 

2 II. That the Act of Congress approved December 

22,1927, c. 5 (45 Stat. L. 14) referred to as the “First 
Deficiency Act, fiscal year 1928”, provides, among other 
things, as follows: 

For the acquisition of land pursuant to the Act entitled 
“An Act authorizing the Secretary of Agriculture to estab¬ 
lish a national arboretum, and for other purposes,” ap¬ 
proved March 4, 1927, and for necessary expenses incident 
thereto, including the employment of persons and contract¬ 
ing for title abstract services in the city of Washington and 
elsewhere, $300,000, to remain available until June 30,1929. 
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III. That the Secretary of Agriculture has foiind and de¬ 
termined that the lands within the District of Columbia 
hereinafter more particularly described, commonly known 
for purposes of assessment and taxation as Parcels 162/4, 
162/8, 172/3, 172/4 and 172/9, are necessary to lj)e acquired 
for the public use, that is to say, to establish and maintain 
a national arboretum for the purposes of research and edu¬ 
cation concerning tree and plant life, pursuant to the above- 
mentioned Act of March 4, 1927, c. 505 (44 Stat. L. 1422). 

IV. That the Secretary of Agriculture, pursuant to the 
authority aforesaid, has endeavored to acquire daid parcels 
of land by private purchase but has found it impossible so 
to do and is of opinion and has determined that;it is neces¬ 
sary and advantageous to acquire the same in tjhe name of 

the United States by condemnation under judicial 
3 process and has, by letter to the Attorney General 
of the United States dated June 12, 1929, requested 
that a proceeding in rein for such condemnation be insti¬ 
tuted in the Supreme Court of the District of; Columbia, 
holding a special term as a District Court of ithe United 
States. A copy of said request marked Exhibit “A” is 
appended to and made part of this petition. 

V. That this proceeding in rem is accordingly instituted 

pursuant to said request ; that the authority uhder which 
said lands are to be acquired is the above-mentioned Act of 
March 4, 1927, c. 505 (44 Stat. L. 1422); that the public use 
for which said lands are to be acquired is the public use in 
said Act mentioned, that is to say, “for the purpose of 
establishing and maintaining a national arboretum for the 
purposes of research and education concerning tree and 
plant life.” j 

VI. That the lands which are necessary to be acquired 
by the United States for the public use hereinbefore stated, 
and which are sought to be condemned in this iproceeding 
are the following: 

Parcel I. Lot numbered 30 of Morris and Cuthbert, Trus- 
tees’ subdivision of Lot numbered 4 of the tract of land 
known as “Greenvale” as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Uiber Gov¬ 
ernor Shepherd at folio 135, known for purposes of assess¬ 
ment and taxation as Parcel 162/4 and beginning for the 
same at the most Westerly corner of said Parcel and run¬ 
ning thence with the Northwesterly line of said Parcel: 
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(1) North 58 degrees 53 minutes 15 second- East 870.73 
feet to the most northerly corner of said Parcel; thence 
with part of the outline of said Parcel the following courses 
and distances: 

4 (2) South 32 degrees 48 minutes West 221.76 feet; 
thence 

(3) South 51 degrees 39 minutes 30 seconds East 759 feet 
to the most Easterly corner of said Parcel; thence with the 
Southeasterly line of said Parcel; 

(4) South 72 degrees 09 minutes 53 seconds West 950.02 
feet to the most Southerly corner of said Parcel; thence 
with the Southwesterly line of said Parcel the following- 
courses and distances; 

(5) North 33 degrees 55 minutes West 425.74 feet; thence 

(6) North 28 degrees 30 minutes West 165 feet to the 
point of beginning, containing 542,766 square feet or 
12.4602 acres, all as shown on plat and computation of sur¬ 
vey recorded in Survey Book 96 at page 492 of the records 
of said Surveyor’s Office. 

Parcel II. Also part of Lot numbered 31 of said subdi¬ 
vision by Morris and Cuthbert, Trustees, known for pur¬ 
poses of assessment and taxation as Parcel 162/8 and be¬ 
ginning for the same at the most Westerly corner of said 
Parcel and running thence with part of the outline of said 
Parcel the following courses and distances, viz: 

(1) North 72 degrees 09 minutes 53 seconds East 950.02 
feet; thence 

(2) North 54 degrees 54 minutes 23 seconds East 753.06 
feet; thence 

(3) South 28 degrees 39 minutes 30 seconds East 1130.39 
feet to the most Easterly corner of said Parcel 162/8, said 
corner being on the taking line of Anacostia Park; thence 

(4) with said taking line, with the arc of a circle the 
radius of which is 300 feet, curving to the right, Westerly 
125.18 feet to a point of tangent; thence 

(5) still with said taking line; North 63 degrees 26 min¬ 
utes 30 seconds West 632.18 feet to a point of curve; 

thence 

5 (6) still with said taking line, with the arc of a 
circle the radius of which is 448.13 feet, curving to 

the left, Westerly 459.47 feet to a point of compound curve; 
thence 
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(7) still with said taking line, with the arc |of a circle 
the radius of which is 913.89 feet, curving to the left, South¬ 
westerly 806.48 feet to the most southerly corner of said 
Parcel 162/8; thence with the Southwesterly line of said 
Parcel 162/8 the following courses and distances: 

(8) North 51 degrees 25 minutes 30 seconds "\) r est 253.64 
feet; thence 

(9) North 33 degrees 55 minutes West 573.12ifeet to the 
point of beginning, containing 888,001 square feet or 
20.3857 acres, all as shown on plat and computation of sur¬ 
vey recorded Survey Book 96 at page 492 of the records of 
said Surveyor’s Office. 

i 

i 

i 

j 

# * * # # # | * 


VIII. That the lands to be acquired for the j public use 
aforesaid, and fully described in paragraph VI of this peti¬ 
tion, are designated and numbered for convenience in this 
proceeding as Parcels I, II, III, IV and V, respectively, and 
the names of the owners of said lands, so far ad ascertain¬ 
able by reasonable inquiry, and of the person^ in actual 
and open possession of the same, are as follow^: 

Parcel I (known for purposes of assessment and taxation 

as Parcel 162/4). 

According to the land records of the District! of Colum¬ 
bia, title to said Parcel I in fee simple is in William C. 
Miller and Robert C. Howard, surviving trustees under 
the deed in trust from William M. Beall, trustee, dated 
May 28, 1923, and recorded in Liber 4969 at fblio 119 of 
said land records, in trust, inter alia , to sell and convey 
said lands. Said lands appear to be subject to the 
6 right of way for the East Side Intercepting Sewer 
condemned for the use of the District of Columbia 
by the proceedings in District Court cause No. 774 in this 
Honorable Court. Said owners and the District! of Colum¬ 
bia are accordingly made parties. Parties: William C. 
Miller, trustee; Robert C. Howard, trustee; The District of 
Columbia, a municipal corporation. 

Said land is in the actual and open possession of William 
C. Miller and Robert C. Howard, trustees, as aforesaid. 
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Parcel II (known for purposes of assessment and taxation 

as Parcel 162/8). 

According to the land records of the District of Colum¬ 
bia, title to said Parcel II in fee simple is in William C. 
Miller and Eobert C. Howard, surviving trustees under the 
deed in trust from William C. Beall dated May 28, 1923, 
and recorded in Liber 4969 at folio 119 of said land records, 
in trust, inter alia , to sell and convey said lands. It ap¬ 
pears that said land is subject to a right of way for sewer 
purposes granted by the deed from William C. Miller and 
Robert C. Howard, surviving trustees, to the District of 
Columbia dated February 26, 1928, and recorded in liber 
6121 at folio 121 of said land records, the description of 
said right of way in said deed being as follows: 

A strip of land 12 feet wide across a tract of land in the 
District of Columbia recorded in the Office of the Surveyor 
for the District of Columbia as Parcel 162/S, the center 
line of said strip being described as follows, viz: Begin¬ 
ning at a point in the Southerly line of said Parcel 162/8 
bearing North 51 degrees 25 minutes 30 seconds West 85 
feet from the Westerly taking line of Anacostia Park, 
7 being measured along said Southerly line, running 
thence in a Northeasterly direction conforming to 
the arc described by a radius of 84 feet, a distance of 33 
linear feet, more or less, thence North 48 degrees 01 minute 
East a distance of 29 linear feet, more or less, running 
thence in a Northerly direction conforming to the arc de- 
scribed by a radius of 76 feet, a distance of 33 linear feet, 
more or less, to the West line of an existing 12-foot sewer 
right of way. 

Said land is in actual and open possession of said William 
C. Miller and Robert C. Howard, surviving trustees. Said 
owners and the District of. Columbia are accordingly made 
parties: William C. Miller, trustee; Robert C. Howard, 
trustee; The District of Columbia, a municipal corpora¬ 
tion. 


##**#** 

IX. That for the purpose of setting forth a description 
of the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, as far as 
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ascertainable by reasonable inquiry, and the persons in ac¬ 
tual and open possession of the same, petitioner^ has caused 
diligent search to be made among the records, both public 
and private, in the District of Columbia where ;such infor¬ 
mation should properly be found, and has likewise made 
inquiry of all persons likely to have knowledge j concerning 
the descriptions and bounds of said lands, the j names and 
residences of the owners thereof, and all other persons in¬ 
terested therein, as well as the persons in possession or 
occupation of the same. In connection with the de- 

8 scription of each of the said Parcels, petitioner has 
set forth, as far as petitioner has been able to ascer¬ 
tain them, the names of all such persons as parties to this 
proceeding but all persons owning or claiming!to own, or 
having, or claiming to have, any right, title, interest or 
estate in the lands to be acquired, or to be entitled to com¬ 
pensation in respect of the taking of the same, and all per¬ 
sons in possession of the same or occupying the isame, who¬ 
ever they may be, whether they are named in this petition 
or not, are hereby made parties to this proceeding to the 
end that all private right, title, interest and estate, what¬ 
soever it may be, in or to said lands hereinbefore described 
and designated, respectively, as Parcel I, Parcel II, Parcel 
III, Parcel IV and Parcel V, may be acquired, expropriated 
and divested, and that an absolute and indefeasible title to 
the same may be vested in the United States ini fee simple 
free, clear and discharged of and from all liens, encum¬ 
brances, servitudes, charges, demands, claims, restrictions 
and covenants whatsoever. 

X. For convenience, the names and residences of the own¬ 
ers of the lands to be acquired, so far as ascertainable by 
reasonable inquiry, and the names and residences of the 
persons in actual and open possession of the sarnie or known 
to have (or to claim to have) any right, title, interest or es¬ 
tate in, or lien or encumbrance upon said lands, or to be 
entitled to compensation in respect of the taking of said 
lands, or to be otherwise interested in the same are 

9 here set forth, as far as possible, in alphabetical 
order: 


* 




Robert C. Howard, trustee, 1872 Newton Street N. W. 




* 
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William C. Miller, trustee, 4401 Cathedral Avenue, N. W. 
******* 

The District of Columbia, a municipal corporation. 

All the foregoing of the City of Washington, District of 
Columbia. 

****** * 

And in the event that any of the persons hereinbefore 
named is deceased or shall depart this life before public 
notice of the institution of this proceeding shall be given 
by Order of Citation published or served as provided by 
the Act entitled “An Act to provide for the acquisition of 
land in the District of Columbia for the use of the United 
States’’ approved March 1, 1929, the heirs, alienees or 
devisees of said persons are hereby made parties to this 
proceeding. 

XIII. The estate in said lands which the United States 
intends by this proceeding to acquire for the public use 
hereinbefore stated is an estate in fee simple absolute. 

Wherefore, the premises considered, petitioner prays this 
honorable Court: 

1. To cause public notice of the institution of this 
10 proceeding to be given by an Order of Citation re¬ 
quiring all persons claiming to have any right, title, 
interest or estate in the lands described in this Petition, or 
to be entitled to compensation in respect of the taking of 
the same, and all persons occupying the same, to appear in 
this Court on a day to be named in said Order of Citation 
to answer this petition and make claim for the compensa¬ 
tion to which they deem themselves entitled. 

2. To designate the period during which and the news¬ 
papers or newspaper in which, said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and non-resident, 
named therein. 

3. To appoint, after the return day specified in said 
order of Citation, guardians ad litem for any persons hav¬ 
ing, or claiming to have, any right, title, interest or estate 
in the lands to be acquired or entitled, or claiming to be 
entitled, to compensation in respect of the taking of the 
same, or entitled, or claiming to be entitled to the posses¬ 
sion of the same, who shall appear to be under legal dis- 
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ability by reason of infancy, insanity, idiocy or other like 
cause. 

4. To ascertain and determine, in accordance; with the 
provisions of the Act of Congress entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States” approved Marqh 1, 1929, 
the compensation or damages to be awarded and paid for 
the taking of the lands to be herein condemned fir the use 
of the United States; to ascertain and determine the par¬ 
ties entitled to the sums awarded as just compensation, re¬ 
spectively, for said lands; and upon payment to, or 

11 into the registry of the Court for the use of, the 
parties entitled, of the sums adjudged to be! just com¬ 
pensation for the lands condemned to pass an order declar¬ 
ing that the title to the said lands is vested in tpe United 
States of America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 


States”, approved March 1,1929, and of the Acts!of March 
4, 1927, c. 505, and December 22, 1927, c. 5 hereinbefore 
mentioned. 

6. In the event of the filing of a Declaration qf Taking 
pursuant to Section 10 of the act entitled “An Act to pro¬ 
vide for the acquisition of land in the District of jColumbia 
for the use of the United States”, approved Marcjh 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de¬ 
scribed in the Declaration in fee simple absolute in the 
United States of America and the right to just compensa¬ 
tion to the same in the persons entitled thereto;; to ascer¬ 
tain and award such just compensation for said lands and 
establish the same by judgment; to fix the time within 
which, and the terms upon which, the parties in possession 
of said lands shall be required to surrender possession of 
the same to the petitioner; and to make such orders in re¬ 
spect of encumbrances, liens, rents, taxes, assessments, in¬ 
surance, and other charges, if any, as shall be: just and 
equitable. 

12 7. To take such action and pass such writs as may 

be necessary or proper to cause the lands described 
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in this petition to be condemned and taken by the United 
States and an absolute, indefeasible and unqualified title in 
fee simple therein, free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of America; and 
thereupon to pass such orders and judgments and issue 
such wirts as may be necessary or proper to put said United 
States in possession of said lands. 

8. To grant such other and further relief as the nature 
of the case mav require. 

THE UNITED STATES OF AMERICA, 
By LEO A. ROVER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the 

Attorney General , of Counsel. 


District of Columbia, To wit: 

I, Leo A. Rover, United States Attorney in and for the 
District of Columbia, on oath depose and say that I have 
read the foregoing and annexed petition by me subscribed 
and know the contents thereof, and that the matters and 
things therein stated I verily believe to be true. 

LEO A. ROVER, 

United States Attorney. 


Subscribed and sworn to before me this 26th dav of June 
1929. 


[notarial seal.] 


MILFORD F. SCHWARTZ, 

Notary Public , D. C. 


13 Memorandum. 

Citation issued June 27th, 1929, and returned served 
July 19, 1929, after publication duly made. 

14 Motion of Trustees to Dismiss. 

Filed July 31, 1929. 

*##*### 

Now come William C. Miller and Robert C. Howard, 
trustees under a certain indenture, dated May 28,1923, and 
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recorded in Liber 4969, f. 119, of the land records of the 
District of Columbia, and owners of Parcel 1 and Parcel 
11, described in the petition in this cause, by Joseph D. 
Sullivan, their attorney, appearing specially for the pur¬ 
poses of this motion and for no other purposes and move 
to dismiss the said petition filed on behalf of the United 
States in the above entitled cause, and for grounds thereof 


4, 1927, c. 


say: 

1. That the Act of Congress under which the | said peti¬ 
tion has been filed, to wit Public No. 867, approved March 
1, 1929, is void and of no effect for the following reasons: 

(a) That the said Act of Congress deprives these trus¬ 

tees of their property without due process of law in viola¬ 
tion of the Fifth Amendment of the Constitution of the 
United States. ! 

(b) That said Act of Congress authorizes the! taking of 
private property belonging to these trustees for Ipublic use 
without just compensation in violation of the Fifth Amend¬ 
ment of the Constitution of the United States. 

2. That the Act of Congress approved March 
505, (44 Stat. at L. 1422) mentioned in said petition is void 
so far as the property of these trustees is concerned be¬ 
cause it deprives them of private property withoqt due pro¬ 
cess of law and without just compensation in vio- 

15 lation of the Fifth Amendment of the Constitution 
of the United States. 

3. That the Act of Congress approved December 22,1927, 
(45 Stat. at L. 14) mentioned in said petition is Void so far 
as the property of these trustees is concerned because it 
deprives them of private property without due process of 
law and without just compensation in violation of the Fifth 
Amendment of the Constitution of the United States. 

4. That the petition seeks to acquire the property of these 
trustees without due process of law, and without just com¬ 
pensation in violation of the Fifth Amendment of the Con¬ 
stitution of the United States. 

JOSEPH D. SULLIVAN, 
Attorney for William C. Miller and 
Robert C. Howard , Trustees , ap¬ 
pearing Specially as Above . 
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16 Order Overriding Motion to Dismiss. 

Filed November 18, 1929. 
******* 

This cause came on to be heard upon motions filed here¬ 
in by W. C. Miller and Robert C. Howard, Trustees, George 
A. Martin, Thomas H. Marvin and H. George Hemingway 
wherein said parties, appearing by their attorneys specially 
for the purpose of the motion and for no other purpose, 
moved the Court to dismiss the petition filed herein on the 
behalf of the United States for causes and grounds respec- 
tivelv set forth in said motion; 

Whereupon the Court being of opinion that the validity 
of the provisions of the Act of Congress March 1, 1929 
(Public No. 867) in so far as they provide for the vesting 
of title upon a declaration of taking in advance of payment 
of compensation is not drawn in question in this cause and 
that it is not necessary to decide the validity of said pro¬ 
visions which are separable from those under which this 
cause is proceeding, it is, by the Court, this 18th day of 
November, 1929 

Ordered that said motions be, and the same are, severally 
overruled and denied for the reasons stated; 

And it is further ordered that the time within which the 
above named respondents are required to answer the peti¬ 
tion herein and make claim for the compensation which 
they deem themselves respect/wHy entitled to, be, and the 
same is hereby, extended to December 4, 1929 at 10 o’clock, 
a. m., and this cause is hereby continued until the said 4th 
day of December, 1929 at 10 o’clock, a. m. 

WENDELL P. STAFFORD, 

Justice. 


17 Answer of Trustees to Petition. 

Filed December 3, 1929. 

Your respondents, William C. Miller and Robert C. How¬ 
ard, Trustees, by protestation and not waiving the special 
appearance and objection heretofore made by them in the 
motion to dismiss the petition filed in this cause by the 
United States through Leo A. Rover, United States Attor¬ 
ney, and now and at all times hereafter reserving all man- 
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ner of benefits and advantages to themselves of qbjection 
to said petition upon the grounds set out in said motion, in 
answer to the said petition respectfully show to thq Court: 

1. That your respondents, as trustees, under ah inden¬ 
ture dated the 28th day of May, 1923, and recorded jin Liber 
4929, folio 119 of the Land Records of the District of Co¬ 
lumbia, are the owners in fee simple of two pieces or par¬ 
cels of land sought to be condemned in the above! entitled 
cause, namely, that piece or parcel of land designated as 
Parcel No. 1 in said petition, being part of a tract! of land 
designated for assessment and taxation purposed by the 
Assessor of the District of Columbia, as Parcel 162/4, 
described in the said petition filed in this cause by metes 
and bounds, and containing 12.4602 acres of land, nnd also, 
that piece or parcel of land designated as Parcel }STo. 2 in 
said petition, being part of a tract of land designated for 
assessment and taxation purposes by the Assessor of the 
District of Columbia, as Parcel 162/8, described in jthe said 
petition filed in this cause by metes and bounds, and con¬ 
taining 20.3857 acres of land. 

2. These respondents say that in their opinion the 
18 fair market value of the 12.4602 acres of land, de¬ 
scribed in the foregoing petition as Parcel No. 1, is 
not less than the sum of $37,380.60, and that the fhir mar¬ 
ket value of the 20.3857 acres of land described in the fore¬ 
going petition as Parcel No. 2, is not less than the sum of 
$50,964.25. | 

3. That by the Act of Congress approved March! 4, 1927, 
Chapter 505, 44 Stat. at L. 1422, the Secretary of Agricul¬ 
ture was authorized to establish and maintain a national 
arboretum, and for the purposes of the Act, was authorized 
“to acquire, within the limits of the appropriation! author¬ 
ized by this Act by private purchase, condemnation pro¬ 
ceedings, or gift, land so located or other land within or 
adjacent to the District of Columbia,’’ and there was au¬ 
thorized to be appropriated a sum not to exceed $300,000.00 
for the acquisition of such land. 

4. That in the House of Representatives Report No. 1855, 
69th Congress, 2nd Session, the Committee on Agriculture 
reported the bill known as Senate 1640, recommended the 
passage of the bill which was enacted as the Act approved 
March 4, 1927, and embodied in such report the letter of 
William M. Jardine, Secretary of Agriculture, of j Decern- 
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ber 17, 1926, in which it was represented that the tract de¬ 
sired for the purpose of the national arboretum consisted 
of 302.91 acres of land, and that it was probable that ap¬ 
proximately the area required could be secured with the 
amount authorized in the bill, namely, $300,000.00. 

5. That by the Act of Congress approved December 22, 
1927, Chapter 5, 45 Stat. at L., 14, there was made an ap¬ 
propriation for the acquisition of land authorized by the 
Act of Congress approved March 4, 1927, Chapter 505, and 
for necessary expenses incident thereto, including the em¬ 
ployment of persons and contracting for title abstract serv¬ 
ices in the city of Washington and elsewhere, of $300,- 
000.00, to remain available until June 30, 1929. 

19 6. That your respondents are advised and believe 

and therefore aver, that pursuant to said Act of Con¬ 
gress the Secretary of Agriculture has at this time ac¬ 
quired 189% acres of land, and has expended for the ac¬ 
quisition of the same and the expenses incident thereto, 
approximately $225,000.00, and that there is available for 
the acquisition of additional tracts of land, including the 
land now sought to be condemned herein, approximately 
$75,000.00. 

7. That there is under condemnation in this cause five 
tracts or parcels of land with a total acreage of 77.8032 
acres, the fair market value of which, and the amount which 
must be paid to the owners thereof in order to afford them 
just compensation for the land to be taken from them, 
greatly exceeds the amount of $75,000.00 available for the 
payment of the land sought, and by reason thereof, your 
respondents assert that the Secretary of Agriculture will 
not be able to pay from the available appropriation the 
fair market value of the property sought to be taken in this 
cause, and that the proceeding will result in the taking of 
land without just compensation and contrary to the pro¬ 
visions of the Fifth Amendment of the Constitution of the 
United States. 

8. Your respondents assert that by reason of the fact 
that the Act of Congress of March 1,1929, under which this 
proceeding has been brought, requires the entry of a judg¬ 
ment in favor of the owner of the land against the United 
States, for the amount found by the jury to be the value of 
his land, without regard to whether or not there is an 
available appropriation for the payment of said judgment 
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for the value of the land sought to be condemned^ it is in 
violation of the rights of the owner of the land to have just 
compensation, made or secured to him before the taking of 
his land, under the Fifth Amendment of the Constitution 
of the United States, and that accordingly, the stat- 

20 ute under which this proceeding has been j brought 
is invalid, and the court has no jurisdiction ;to main¬ 
tain said petition. 

And having fully answered, they pray that they may be 
hence dismissed with their reasonable costs. 

ROBERT C. HOWARD. 

WILLIAM C. MILLER. 

JOSEPH D. SULLIVAN, 

Attorney. 

| 

District of Columbia, ss: 

' i 

I, Robert C. Howard, being first duly sworn, on behalf of 
myself and my co-trustee, William C. Miller, in the above 
entitled cause, say that I have read the foregoing answer 
by me subscribed, and know the contents thereof! and all 
matters and things therein set forth, I verily believe to be 
true. ! 

ROBERT C. HOWARD. 

Subscribed and sworn to before me this 3rd day of De¬ 
cember, A. D. 1929. 

[seal.] WM. M. BEALL, 

Notary Public ■ D . C . 

| 

21 Verdict of Jury. 

\ 

Filed December 3, 1930. 

i 

* # * # * # * 

i 

i 

i 

i 

We, the undersigned, members of the jury heretofore 
selected, impaneled and sworn in the above-entitled cause 
to ascertain, appraise and award just compensation for the 
lands to be condemned and taken in this proceeding, hav¬ 
ing viewed the said lands, do now, upon our oaths, Appraise 
and award the just compensation for said lands asjfollows: 
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Parcels I and II. 

Parcel I (Assessment and Taxation Parcel 162/4). 

Parcel II (Assessment and Taxation Parcel 162/8). 

We appraise the value of the interest of the owner of the 
fee simple of Parcels I and II to be $62,407.21 (Sixty-two 
thousand, four hundred seven, 21/100 Dollars). 

Parcel III (Assessment and Taxation Parcel 172/3). 

We appraise the value of the interest of the owner of 
the fee simple of Parcel III to be $18,482.98 (Eighteen thou¬ 
sand, two hundred thirteen, 05/100 Dollars). 

Parcel IV (Assessment and Taxation Parcel 172/4). 

We appraise the value of the interest of the owner of the 
fee simple of Parcel IV to be $23,356.42 (Twenty-three 
thousand three hundred fifty-six 42/100 Dollars), which in¬ 
cludes $2,500.00 for all improvements. 

Parcel V (Assessment and Taxation Parcel 172/9). 

We appraise the value of the interest of the owner of the 
fee simple of Parcel V to be $34,213.05 (Thirty-four thou¬ 
sand, two hundred thirteen, 05/100 Dollars). 

22 In witness whereof, we have hereunto set our 
hands this 29th day of November 1930. 

FRANK J. STRYKER, 

THOMAS A. CANTWELL, 

PHIL P. PARKER, 

CHAS. D. KENNEY, 

VINCENT B. SMITH, 

Members of the Jury. 

23 Motion to Set Aside and Vacate the Verdict and to 

Enter a Judgment of Dismissal of the Petition 
Notwithstanding the Verdict Rendered Herein. 

Filed December 24,1930. 

Robert C. Howard, Trustee, and William C. Miller, Trus¬ 
tee, owners of the property described as Parcels No. 1 and 
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No. 2 in the petition for condemnation, and also Known for 
assessment and taxation as Parcel 162/4 and Parcel 162/8, 
by protestation and without waiving the special appear¬ 
ance heretofore made by them, and showing to the Court 
that the balance of the appropriation not heretofore ex¬ 
pended, and available for the purchase of the five parcels 
of land described in said petition, is the sum of $75,000.00, 
as appears from the letter of the Department of Agricul¬ 
ture, which is hereto attached and prayed to be read as 
part hereof, while the jury of condemnation has rendered 
a verdict finding the value of the land condemned to be 
$138,459.66, move the Court to set aside and vacate the ver¬ 
dict aforesaid, and to enter a judgment of dismissal, not¬ 
withstanding the said verdict, and for grounds of said mo¬ 
tion say: 

1. That the entry of the judgment of condemnation, in 
accordance with the 18th Section of the Act of Congress, 
approved March 1, 1929, Public No. 867, will deprive these 
property owners of their said property without just com¬ 
pensation, in violation of the provisions of the 5th| Amende- 
ment of the Constitution of the United States. 

2. That the Act of Congress, known as Public No. 
24 867, approved March 1, 1929, is void and of no effect 

because it deprives the property owners of their 
property without just compensation in violation p f the 5th 
Amendment of the Constitution of the United States. 

3. That the Act of Congress, approved March 4, 1927, 
Chapter 505, recited in the petition for condemnation, de¬ 
prives these property owners of their said property with¬ 
out just compensation in violation of the 5th Amendment 
of the Constitution of the United States. 

4. That the Act of Congress, approved December 22, 
1927, recited in the petition for condemnation,! deprives 
these property owners of their said property without just 
compensation in violation of the 5th Amendment of the 
Constitution of the United States. 

5. That the effect of the said statutes and of thi& proceed¬ 
ing is to deprive the said property owners of tfieir prop¬ 
erty without just compensation in violation of the 5th 
Amendment of the United States Constitution. ! 

JOSEPH D. SULLIVAN, 
Attorney for the Designated Property Owners . 

2—5423a 
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25 United States Department of Agriculture, Office of 
the Solicitor. Washington, D. C. 


! November 22, 1929. 

Joseph D. Sullivan, Esq., 

Attorney-at-law, 

900 F Street N. W., 

Washington, D. C. 

Dear Sir: 


I received your letter of November 19, 1929, requesting 
to be advised as to the amount of land which has been ac¬ 
quired for the purposes of the National Arboretum, author¬ 
ized by the Act of Congress approved March 4, 1927, (44 
Stat., 1422), and the appropriation for the purchase of the 
land approved December 22, 1927 (45 Stat., 14). 

In compliance with your request, you are advised that 
the Government has already acquired 189% acres of land, 
and has expended for the acquisition of this land and the 
expenses incident thereto, approximately $225,000, leaving 
available for the purchase of additional tracts approxi¬ 
mately $75,000. 

Verv truly yours, 

E. B. BOWERS, 


Assistant to the Solicitor. 


Memorandum. 

December 27, 1930.—Motion for new trial filed. 
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Memoranda. 


February 4, 1931.—Judgment awarding $18,482.98 as 
compensation for Parcel III. 

Judgment awarding $34,213.05 as compensation for Par¬ 
cel V. 


27 Motion to Dismiss Proceedings. 

Filed February 5, 1931. 

Now come William C. Miller and Robert C. Howard, 
Trustees, owners of land described as Parcels No. 1 and 
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No. 2 in this proceeding, and showing* to the Court that 
the motion heretofore made by them to set aside rind vacate 
the verdict and enter judgment of dismissal was argued 
before the Court on the 7th day of January, 1931^ and that 
an announcement was made from the bench at the close of 

i 

the argument that the motion would be overruled and judg¬ 
ment entered for condemnation of the property^ and that 
thereafter on Wednesday, February 4th, 1931, a judgment 
was entered for condemnation of Parcel No. 3 ip. the sum 
of $18,482.98, and Parcel No. 5 in the sum of $34,213.05, and 
that there is available for payment to the owners of Parcels 
No. 1 and No. 2 of the money heretofore appropriated by 
Congress, after the payment of the sums for the Condemna¬ 
tion of Parcel No. 3 and Parcel No. 5, only the sum of 
$22,303.97, and that no judgment has been entered with re¬ 
gard to Parcels No. 1 and No. 2, and move the Cdurt for an 
order to dismiss the proceedings for condemnation of said 
Parcels No. 1 and No. 2 upon the ground that the proceed¬ 
ing is void as being in violation of the 5th Amendment of 
the Constitution of the United States, and that!any judg¬ 
ment entered for condemnation of said parcels: will be a 
taking of the property of the owners thereof without due 
process of law and without just compensation in violation 
of the 5th Amendment of the Constitution of the United 
States. 

JOSEPH D. SULLIVAN, 

Attorney for Howard & Miller , Trustees . 

j 

28 District of Columbia, ss: 

i 

Kobert C. Howard, being first duly sworn on oath de¬ 
poses and says that he is one of the trustees holding legal 
title to the parcels of land described in this proceeding as 
Parcels No. 1 and No. 2, also known for assessment and 
taxation purposes as Parcel 162/4 and Parcel 162/8; that 
the verdict of the jury as appears from the records in this 
case awarded for Parcels No. 1 and No. 2 $62,467.21; Par¬ 
cel No. 3, $18,482.98; Parcel No. 4, $23,356.42; Uarcel No. 
5, $34,213.05, a total award of $138,459.66; that affiant is 
informed and believed from the statement mride by the 
Assistant Solicitor of the United States Department of 
Agriculture in a letter written to his attorney tinder date 
of November 22,1929, that there was available for the pur- 
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chase of land within the Arboretum project, not theretofore 
acquired by the United States, the sum of approximately 
$75,000.00, from the appropriation made by Congress; and 
affiant has been advised that the payment for the tract of 
land known as Parcels No. 1 and No. 2 aforesaid must await 
further appropriation bv the Congress of the United States. 

ROBERT C. HOWARD. 

Subscribed and sworn to before me this 5th day of Feb- 
ruarv, A. D. 1931. 

[seal.] ELEANOR L. MARRON, 

Notary Public , D. C. 

29 Judgment as to Parcels I and II. 

Filed March 3, 1931. 

#*####* 

Upon consideration of the verdict of the jury returned 
herein on December 3, 1930, awarding sixty-two thousand 
four hundred seven dollars twenty-one cents ($62,407.21) 
as the just compensation for Parcels I and II in this pro¬ 
ceeding, namely: 

Parcel I. 

Lot numbered 30 of Morris and Cuthbert, Trustees’ sub¬ 
division of Lot numbered 4 of the tract of land known as 
“Greenvale”, as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber Governor Shep¬ 
herd at folio 135, known for purposes of assessment and 
taxation as Parcel 162/4 and beginning for the same at the 
most Westerly corner of said parcel and running thence 
with the Northwesterly line of said Parcel 

(1) North 58 degrees 53 minutes 15 seconds East 870.73 
feet to the most Northerly corner of said parcel; thence 
with part of the outline of said parcel the following courses 
and distances: 

(2) South 32 degrees 48 minutes West 221.76 feet; thence 

(3) South 51 degrees 39 minutes 30 seconds East 759 
feet to the most Easterly corner of said parcel; thence with 
the Southeasterly line of said parcel, 

(4) South 72 degrees 09 minutes 53 seconds West 950.02 
feet to the most Southerly corner of said parcel; thence 
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with the Southwesterly line of said parcel the following 
courses and distances: 

(5) North 33 degrees 55 minutes West 425.74 feet; 
thence 

(6) North 28 degrees 30 minutes West 165 feet to the 
point of beginning, containing 542.766 squar^ feet or 
12.4602 acres, all as shown on plat and computation of sur¬ 
vey recorded in Survey Book 96 at page 488 of the records 
of said Surveyor’s Office. 

30 Parcel II. j 

Also part of Lot numbered 31 of said subdivision by 
Morris and Cuthbert, Trustees, known for purposes of as¬ 
sessment and taxation as Parcel 162/8 and beginning for 
the same at the most Westerly corner of said parcel and 
running thence with part of the outline of said parcel the 
following courses and distances, viz: 

(1) North 72 degrees 09 minutes 53 seconds East 950.02 
feet; thence 

(2) North 54 degrees 54 minutes 23 seconds East 753.06 
feet; thence 

(3) South 28 degrees 39 minutes 30 seconds East 1130.39 
feet to the most Easterly corner of said Parcel 162/8, said 
corner being on the taking line of Anacostia Pajrk; thence 

(4) with said taking line, with the arc of a j circle the 
radius of which is 300 feet, curving to the right; Westerly 
125.18 feet to a point of tangent; thence 

(5) still with said taking line, North 63 degrees 26 min¬ 
utes 30 seconds West 632.18 feet to a point of curve; thence 

(6) still with said taking line, with the arc of $. circle the 
radius of which is 448.13 feet, curving to the left;, Westerly 
459.47 feet to a point of compound curve; thence 

(7) still with said taking line, with the arc of a circle 
the radius of which is 913.89 feet, curving to the left, South¬ 
westerly 806.48 feet to the most Southerly corner of said 
Parcel 162/8; thence with the Southwesterly line of said 
Parcel 162/8 the following courses and distances^ 

(8) North 51 degrees 25 minutes 30 seconds West 253.64 
feet; thence 

(9) North 33 degrees 55 minutes West 573.12 £eet to the 
point of beginning, containing 888,001 square feet or 20.3857 
acres, all as shown on plat and computation of survey re- 
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corded in Survey Book 96 at page 492 of the records of 
said Surveyor’s Office. 

and upon consideration of the motions filed herein by the 
respondents William C. Miller and Robert C. Howard, 
trustees, to set aside and vacate said verdict and dismiss 
the petition herein notwithstanding said verdict and to 
grant a new trial; it is, this 3rd day of March, 1931, by the 
Court, 

31 Adjudged and ordered that said motions be, and 
the same are hereby, respectively overruled and 
denied; and it is 

Further adjudged and considered that said award for 
said Parcels I and II be, and the same is hereby, ratified 
and confirmed, and that William C. Miller and Robert C. 
Howard, surviving trustees under the deed in trust from 
William M. Beall, trustee, recorded in Liber 4969 at folio 
119 of the land records of the District of Columbia, own¬ 
ing said property and entitled to the sum awarded as just 
compensation therefor have judgment against the United 
States in said sum of sixty-two thousand four hundred 
seven dollars and twenty-one cents ($62,407.21) so awarded 
as just compensation for said parcel and that upon pay¬ 
ment of the said sum to the parties entitled and the dis¬ 
charge of all liens, encumbrances, taxes and special assess¬ 
ments due and exigible in respect of said parcels at the date 
of such payment, or upon payment into the registry of the 
Court pursuant to Sec. 21 of the Act of March 1, 1929, c. 
416, for the use of the parties entitled, of said sum adjudged 
to be just compensation, the lands constituting said Parcels 
I and II as described in these proceedings and all right, 
title, interest and estate of whatsoever kind it is in the 
same, or pertaining to the same, be, and the same hereby 
are, condemned for and to the United States of America, 
and the title to the same vested in the United States of 
America in absolute fee simple forever; and it is 

Further ordered that the petitioner, or any party in in¬ 
terest, shall have a reference as of course to the auditor 
of this Court to ascertain what, if any, encumbrances, liens, 
taxes or assessments exist in respect of said parcels and 
who is entitled to receive, and in what amounts, the money 
so awarded as just compensation. 

ALFRED A. WHEAT, 

Chief Justice. 
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William C. Miller and Robert C. Howard, Trustees, by 

their attorney, note an appeal to the Court of Appeals in 

open Court from the foregoing judgment, whereupon the 

penalty of the bond or undertaking for costs is hereby 

fixed at the sum of $100.00, or the sum of $50 is to be de- 
m ' 
posited in lieu of the same. 

ALFRED A. WHEAT, C. J. 

I 

32 Memoranda. 

March 14, 1931—$50 deposited in lieu of bond on appeal. 

March 23, 1931.—Proposed Bill of Exceptions filed. 

i 

| 

33 Assignments of Error by Robert C. Howard and 

William C. Miller. j 

j 

Filed April 21, 1931. j 

The Court erred: 

1. In overruling the motion, filed July 31, 1929, to dis¬ 
miss the petition, upon the grounds therein set forth. 

2. In overruling the motion to enter judgment of dis¬ 
missal filed December 24, 1930. ! 

3. In overruling motion to dismiss proceedings filed 
February 5, 1931. 

4. In entering judgment for the condemnation of the 
land, March 3, 1931, said judgment being a taking of the 
land of the owners without just compensation iii violation 
of the 5th Amendment of the Constitution of the United 
States. 

5. In entering judgment for the condemnation of the 
land, which judgment was not due process of law for the 
reason that the Act of Congress authorizing the purchase 
and condemnation of land for the Arboretum, authorized 
the Secretary of Agriculture to acquire land within the 
limits of $300,000.00, and that when the judgment was 
entered this limitation had been exceeded, and the Court 
was without jurisdiction of the case. 

6. In excluding the testimony offered of the sale by 
Gruver & Thrift to the District of Columbia. j 

7. In refusing to admit evidence of the offer of the 
owners to dedicate land for the extension of Oklahoma 
Avenue. 
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34 8. In permitting the comparison between the New 
York Avenue property and the property in condem¬ 
nation. 

9. In refusing to permit the witness to testify on cross 
examination as to the price at which the New York Avenue 
property had been sold after it had been re-zoned. 

10. In refusing to permit an expert witness for the gov¬ 
ernment to be asked on cross examination whether his judg¬ 
ment of value would be affected by an agreement between 
the owners of the taken land and adjoining owners for sale 

of both tracts as an entiretv. 

* 

11. In refusing to permit cross examination of an expert 
witness for the government as to whether the value of the 
land would be increased if adjacent property might be 
economically subdivided in connection with it. 

12. In refusing to admit evidence of the sale from Cafritz 
to Garman and refusing to permit the government witness 
on cross examination to be questioned as to the price at 
which the sale from Cafritz to Garman Brothers was made. 

13. In refusing to permit the government witness on cross 
examination to be questioned as to the price received by 
Cafritz for the land sold to the United States. 

14. In refusing to permit the property owners to prove, in 
rebuttal, that an agreement existed between the owners that 
the land condemned and the adjacent land should be held to¬ 
gether as a unit. 

15. In refusing to permit an expert witness offered by the 
property owners, in rebuttal, to testify as to what studies he 
had made as to the opening of thoroughfares and highways 
through the land, and to give his opinion as to the necessity 
thereof. 

16. In refusing to permit the property owners to offer 
evidence in rebuttal, tending to contradict the conditions de¬ 
scribed by the government experts. 

17. In refusing to receive in evidence Hov r ard Exhibit 
No. 9. 

18. In refusing to permit the witness Hovrard to explain 
why the property w 7 as not available for sale. 

35 19. In refusing to permit testimony in rebuttal as 
to the best method of subdivision. 

20. In granting Praver V. 

21. In granting Prayer VI. 

22. In granting Prayer VII. 
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23. In refusing to grant the Prayers VI, VII, IX and X 
offered by the property owners. 

JOSEPH D. SULLIVAN, ] 

Attorney for Property dwners. 


Memorandum . 

i 

i 

i 

April 27, 1931.—Bill of Exceptions signed and; made of 
record. 

i 

36 Designation of Record . 

| 

Filed March 26,1931. 

i 

i 

# # # # * # # 

The Clerk will include the following as the parts of the 
record on appeal to the Court of Appeals, they being suffi¬ 
cient for the determination of the questions raised: 

1. Petition (omitting exhibits and description of land 
other than Parcels I and II, and description of parties other 
than such as relate to Parcels I and II). 

2. Memorandum citation issued June 27th, 1929, and re¬ 
turned served July 19,1929 after publication duly made. 

3. Motion of William C. Miller and Robert C.i Howard, 
Trustees, to dismiss. 

4. Order overruling motion to dismiss. 

5. Answer of William C. Miller and Robert C. Howard, 
Trustees. 

6. Verdict and award of jury. 

7. Motion to set aside verdict, and letter attached. 

8. Memorandum of motion for new trial. 

9. Memorandum of judgment for Parcels III aijd V. 

10. Motion to dismiss proceedings and affidavit!attached. 

11. Judgment as to Parcels I and II. 

37 12. Memorandum of deposit in lieu of undertaking 
on appeal. 

13. Bill of Exceptions. 

14. Assignment of error. 

15. This designation. 

JOSEPH D. SULLIYlN, 
Attorney for Respondents. 

Service acknowledged this 26 day of March, 1931. 

ARTHUR G. LAMBERT, 

Attorney for Petitioners . 


i 
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38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, $s: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 37, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of coun¬ 
sel herein filed, copy of which is made part of this transcript, 
in re: Acquisition of the tracts of land known for assessment 
and taxation, as Parcels Nos. 162/4, &c., District Court 
Docket No. 1984, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of June, 1931. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFFIN, 

i Asst. Clerk. 

39 In the Supreme Court of the District of Columbia, 

Holding a District Court. 

District No. 1984. 

In re Acquisition of the Tract of Land Known for Assess¬ 
ment and Taxation as Parcels Nos. 162/4, 162/8, 172/3, 

172/4, and 172/9 in the District of Columbia. 

Bill of Exceptions. 

Be it remembered that on the 14th day of October, 1930, 
at one-thirtv P. M. the above entitled cause came on for 
hearing before Mr. Chief Justice Alfred A. Wheat and Jury 
of five. Mr. Sullivan for the property owners stated that 
— did not waive his objection to the validity of the pro¬ 
ceeding, and the attorney for the United States stated that 
he could reserve his righs. 

Whereupon Edward Towers was called as a witness on 
behalf of the United States and identified plats of the land 
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described in the petition of condemnation as Parcels I and 
II respectively, Parcel I containing 12.4602 acres, land Par¬ 
cel II containing 20.3857 acres. 

Whereupon Edward S. Kennedy was called as a witness 
on behalf of the property owners and testified on direct 
examination that he had been extensively engaged in the 
business of building and developing real estate ih the city 
of Washington for over thirty years, among other lands 
developed by him being the Cammack Tract of Twenty 
acres, Georgia Avenue and Rock Creek Road, aiid a tract 
of two hundred acres known as Kenwood. That lie had ex¬ 
amined Parcels I and II for the first time about two vears 

i * 

ago and subsequently on several occasions; that thje contour 
of the land was very favorable for the economical grading of 
streets; that the land was practically all of it suitable for 
development for the purposes of building; that one part 
of it, a body of timber, was very beautiful. The property, 
according to the map, is two and one-half miles I from the 
Capitol and had a large frontage on Anacostia Park. 
40 There were no objectionable developments Inear this 
property that he had noticed. That in reajching the 
value he placed on the property he took into consideration 
the cost of the improvements in laying out the streets, 
subdivision of lots, advertisement and selling of lots, the 
cost of taxes and interest on the property. That in his 
opinion the fair market value of the property, at the pres¬ 
ent time, was $3500.00 an acre. That the presdnt was a 
hard time on real estate. There is not much denjand any¬ 
where. 

Upon cross examination he stated that he was jmable to 
say when the present depression set in. That anyone buy¬ 
ing the property would buy it with a view of holding it for 
a certain length of time. That he didn’t expect the depres¬ 
sion to last very long and thought it safe to say j that in a 
very short time the property will be very much in demand. 
The time a man might have to wait is something he is 
guessing at, with a reasonable assurance that conditions 
will be favorable for development in a reasonable time. 

Whereupon William S. McCarthy was called as a witness 
for the property owners and testified that he was engaged 
in the real estate business in the District of Columbia forty- 
six years; was connected with E. P. Schwartz Inc. as vice- 


i 
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president. That among sales made by him was the site of 
the District Building, Pennsylvania Avenue and 14th Street, 
the former American National Bank Building on F Street, 
about half of the site of Woodward & Lothrop’s at 11th & 
F Streets, N. W. That he had sold fiftv acres west of Wis- 
consin Avenue known as the Burroughs Farm, to a specu¬ 
lative builder to subdivide and build on. That he had been 
consulted by Colonel Sherrif as to values of property bought 
for the United States. That Parcels I and II could be used 
for subdivision purposes if you put streets through. That 
there was a sewer through the land. That he was acquainted 
with the tract immediately to the south of the land in ques¬ 
tion, known as the Ross Tract. That Mr. Howard, 
41 who with William C. Miller, as trustees, owned the 
land to be condemned, had an interest through the 
ownership of his wife in the Ross Tract. That in witness’ 
opinion the fair market value of the land was $3500.00 an 
acre. 

On cross examination the witness testified that he had 
been on the tract in an automobile. Went out Bladensburg 
Road and turned to the right and went through a very rough 
road and then over the Glover tract, and then drove to the 
Ross Tract and the land to be condemned, up and down over 
nearlv the whole tract. Has been on the tract about seven 
or eight times. The last time within a week. Has made 
no sales of property in the neighborhood of the land in 
question, and is not acquainted with any. Knows of two 
sales but not the prices. The Cafritz and the Garman prop¬ 
erty. Has in mind for purposes of comparison a tract he 
sold south of the River Road and west of Wisconsin Ave¬ 
nue for $3200.00 an acre. Also took into account what was 
going to take place and had taken place in the vicinity. 
The park is physically there. Wouldn’t say the property 
was worth $3500.00 in view of the prospect of the park when 
the park project was begun. Valued the property on the 
assumption the park will be completed in four or five years. 
That he was unacquainted with how much acreage property 
lay in the area north of Bennings Road and south of the 
Pennsylvania Railroad, between Bladensburg Road and the 
Anacostia River. 

On re-direct examination he testified that the property 
was accessible by going on M Street to 28th Street, north 
on 28th Street across the Ross property, to the land. 
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Whereupon Jesse M. McKeever was called as a! witness 
for the property owners and testified that his business was 
real estate in which he had been engaged for about ten 
years. Until over a year ago he was sales manager and 
vice-president of McKeever & Goss, and at the present time 
with the J. A. McKeever Co., an organization of his own. 

That he has sold acreage suitable for subdivision, and 
42 McKeever & Goss bought a tract of land at 4th and 
L Streets, N. E., and subdivided it. The property in 
condemnation is attractive, fronting on Anacostia Park. 
Could be subdivided without much grading. Prhctically 
all of it is suitable for development. Is about two and a half 
miles from the Capitol. The locality at 15th and Bladens- 
burg Road and Bennings Road is a business center. The 
land is rather desirable for suburban development. On M 
Street east of Bladensburg Road, they are building row 
•brick houses; on R Street are detached houses. The fair 
market value is $3500.00 an acre. 

On cross examination he stated that he had never sold 
anything east of Bladensburg Road except some hofises not 
sold as acreage. Had taken an option on a piece of prop¬ 
erty at Bladensburg Road and M Street. Knew of I the sale 
of the race track property on the opposite side of t|he Ana¬ 
costia River, owned by Mr. Harry Kite. Knew of |the sale 
by Gruver & Thrift to the District of Columbia for & school 
site, of the acreage property south of M Street, abput 27th 
or 28th Street. He also was told by the owner what they 
got per acre from that tract. It is located possibly one 
quarter of a mile from the condemned property. The land 
already purchased by the government for the Arboretum 
would not compete with this property because it i& not lo¬ 
cated as advantageously, or is as suitable for subdivision 
purposes. Land that doesn’t face on the park is not as suit¬ 
able for subdivision as this land. Thinks that the l^nd sold 
to the District government by Gruver & Thrift is Compar¬ 
able so as to give an idea of the value. There were houses 
developed right up to portions of it. 

On re-direct examination he testified that he thought the 
property sold by Gruver & Thrift was the old Markham 
Tract located north of Bennings Road and fronting on the 
taking line of the Anacostia Park. Parcel designated as 
160/9 and block taxed as Square 4479, containing a total of 
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42.3147 acres. Mr. Thrift was paid $4000 an acre by 

43 the District of Columbia. 

Whereupon the counsel for the United States en¬ 
tered an objection on the ground that a sale to an authority 
having the power of Eminent Domain, and because of pend¬ 
ing condemnation is not admissible in evidence and on the 
further ground that to ask the witness the sale price on 
redirect examination was not responsive to the cross ex¬ 
amination which did not go into any question of price, and 
after tender of probf on behalf of the property that in con¬ 
nection with the sale of the Markham Tract there was no 
executive order or legislative demarcation of the particular 
site to be acquired, but money was appropriated for the 
purpose of a school site “In the vicinity of the Kingsman 
school ’ ’; that the District went bargaining around and 
bought this site from Gruver & Thrift, the court ruled: I 
am going to hold that all sales to the District Government 
or to the United States Government are not admissible as 
primary evidence of value. In this particular case that we 
have here, I will have to hold now that it is not proper on 
re-direct examination unless it was admissible as direct evi¬ 
dence. My position is that it is not right as primary evi¬ 
dence, and not being admissible as primary evidence, no 
foundation is laid because cross examining counsel probed 
into it to a certain extent and then do not dare to go any 
further. But this is the situation that it leaves you in: 
Cross examining counsel take the risk of that. They ex¬ 
amine the witness as to whether he has taken under con¬ 
sideration this sale in forming his opinion. Then it comes 
within the consideration of the jury. Now if you do not 
follow it up, if you do not ask the next question as to how 
much was paid, no inference is drawn; and it does not 
hurt anybody to leave it that way. My opinion is that sales 
between private individuals and governing authority are 
too much tinged with the element of inequality to be ad¬ 
missible. You may get one or two or three that are per¬ 
fectly fair, but then you may get one that is very unfair. I 
think the safe thing is to exclude them all, because then 
you won’t have a different issue in each case as to 

44 whether it is bad or not. 

Mr. Sullivan: May I have an exception to your Honor’s 
ruling? 
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The Court: Yes. 

Mr. Sullivan: May it then be understood that I 


ask this 


question as a question in direct examination: How much 
the Markham Tract sold for, and that objection jis made 
to it, and Your Honor excludes it, and I have an exception? 
The Court: Yes. 


Whereupon George Y. Worthington, Jr., called is a wit¬ 
ness on behalf of the property owners, testified thait he had 
been in the real estate business for twenty-two years and 
conducted a general real estate business in ;the Dis- 
45 trict of Columbia with the exception of rentals which 
he did not handle. That he has acted as agept in the 
sale of real estate running into millions of dollars and has 
sold great quantities of ground in the past yeatf to east 
Washington builders. Knew Mr. Kite who told him what he 
had sold property at the Bennings Race Track for, and 
heard all of the testimony in the C Street and Cool Spring 
Road condemnation cases as a juror. The land condemned 
in that case skirted the park. The whole tract, parcels I 
and II, is available for subdivision. It is about t\yo and a 
half to two and three quarter miles from the Capitol. At 
15th & H Streets a big highway comes in from Baltimore 
and Bennings Road and Maryland Avenue dump into the 
cross roads. There is a Sears-Roebuck store near there, 
and Hechinger has a large place. There are no objection¬ 
able developments in the neighborhood of the lhnd con¬ 
demned, and it is adapted to the building of homes! to meet 
the market. The fair market value is $3400.00 per acre. 

On cross examination the witness testified that he had 

i 

taken his bird dogs to the particular property because he 
saw a covey of birds; that there is wilder territory than 
that back of the Insane Asylum, plenty of it. Th^t motor 
car usage and traction usage have changed greatly in the 
last few years which would bring lands in that wpre only 
accessible to automobile and never had been considered 
accessible for traction facilities. That he thinks the peak 
of the real estate development in the city ran up!to 1928, 
or the beginning of 1929. That between 1920 and J926 the 
Eastern Branch was nothing but a swamp area. IThat he 
has no knowledge of any sales in the neighborhood of the 
land in question except the sale to the District of Colum¬ 
bia on Bennings Road for a school site. That he did not 
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use that sale as a comparison for putting the $3400.00 
valuation, and doesn’t consider it comparable property. 
That it fronts on Bennings Road about 1000 feet 

46 or so, which is first commercial, but there is a car 
line between the land and the road and you couldn’t 

get women and children in the stores if you built them. 
Does not know how much acreage existed in the territory 
between the Bennings Road, the Anacostia River, the 
Pennsylvania Railroad and the Bladensburg Road. Does 
not consider that important. Considers what could be 
done with the property; its frontage and general topog¬ 
raphy, streets, prospective streets, parkways, traction fa¬ 
cilities. The nearest development to this property is on 
R Street and Bennings Road, about four squares away. 
Figures that in a year or eighteen months from the time 
that it would take to do the preliminary work, we could 
get the public bent in there with a proposition of examin¬ 
ing it to see what we had to offer, consequently resulting 
in the sale of the property that we built. Thinks there 
is a moderate demand for subdivision and development of 
this property. 

On re-direct examination he testified that the condition 
of Bladensburg Road was neglected many years; that it 
is now a very fine thoroughfare. That the old trolley line 
has been taken away. There formerly was a dump on the 
south side of the Bennings Road near the side of the Ana¬ 
costia Park, and the land was generally undeveloped for 
many years, and they were dumping on portions of it a 
year ago. There was also a considerable dump on the 
same locality, north of Bennings Road. The dumps af¬ 
fected the development and value of the property, until 
very recently. 

On re-cross examination he testified that there was a 
development of houses built by Sager and sold to negroes 
south of the Bennings Road, which acted as a deterrent to 
the property involved in the condemnation. 

On re-direct examination the witness stated that he had 
taken this into account in fixing the price. 

The attorney for the property owners offered in evidence 
the proceedings for condemnation of Maryland Ave- 

47 nue from 15th Street and Bladensburg Road, up to 
and into the property designated as Parcel II, pend- 
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ing in District Cause No. 2008. No objection w^s offered 
and it was admitted. He also offered for the judicial 
notice of the court the report accompanying the District 
of Columbia Appropriations Bill for 1931, 71st Congress, 
Second Session, which states that the reclamation work 
of the Anacostia River, that the project will be approxi¬ 
mately 67% completed the fiscal year 1930, and 7|4% com¬ 
pleted January 31, 1931, to which offer no objection was 
made. 


Whereupon Garfield I. Kass was called as a witness on 
behalf of the property owners and testified that he had 
been engaged in real estate close to fifteen ye^rs; as a 
salesman then as sales manager for Cafritz, about four 
years, then in business for himself four years, and had 
experience in purchasing and sale of lands suitable for 
subdivision development and building. He had bought or 
sold close to fifteen tracts of acreage property, j One of 
those was the Burroughs Tract on 42nd Street ^nd River 
Road; another was the Garman Tract on Blaftensburg 
Road. The property to be condemned fronts ori Anacos¬ 
tia Park which is being rapidly developed. It lies well, 
unusually well for subdivision, and is available for sub¬ 
division. Is about two and a half miles from the Capitol, 
and from one-half to three-quarters mile from 15£h and H 
Streets, N. E., where business has been developing. 
Sears-Roebuck & Co. built a building that stands close to 
$750,000.00; Hechinger has just finished an u^ to date 
lumber yard. The Mack Truck finished a showroom about 
two years ago. Has been on the tract to be condemned 
four times through four different routes. In hi$ opinion 
the land is worth $3500.00 an acre. Knows of one sale to 
Barney Robbins and then later the same property was 
sold to Shapiro & Katz, 5.62 acres for $3,600.00, near the 
corner of Bladensburg Road and M Street. This sale was 
about four years ago and for subdivision purposes. 
48 The subdivision just north of R Street was sold 
about two years ago by Morris Cafritz to Garman 
Brothers, 17 acres comparable to the condemned land, and 
suitable for the same purposes. The condemned land 
would be better for subdivision but they could be com¬ 
pared together. The price paid was twenty cenfs a foot. 


3—5423a 
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Whereupon objection was made by counsel for the United 
States, and the following testimony was given by the wit¬ 
ness under examination of counsel for the United States. 
The Garman property is zoned commercial on the front. 
There is sewer, water and paving in front of the prop¬ 
erty and streets running through and alongside of it, cut 
through but not paved. Bladensburg Road is on the front. 
The streets had been cut through just in the rough and 
had not been paved or graded—about half way graded 
when the sale was made. Witness got his information 
from an exact copy of the contract from the settlement 
clerk of the Cafritz Co. The court then ruled that the 
testimony as to the sale price should be excluded on the 
ground that it was not the proper way to prove a sale. 
No exception was noted by counsel. 

On cross examination he testified that he was with Ca¬ 
fritz Co. when they bought that property. It is regular 
acreage and undeveloped; zoned A restricted, except a 
frontage which was zoned commercial. It was first sold to 
Cafritz around five and a half years ago in the rough. It 
was in two pieces which altogether amounted to forty 
acres. The court then permitted the witness, over objec¬ 
tion of the owners, to testify that Cafritz paid for it 
$2750.00 an acre. The property had a frontage of two city 
blocks on Bladensburg Road, zoned first commercial to a 
depth of 100 feet. There were hundreds of acres in the 
territory between Bladensburg Road and the Anacostia 
River, the Pennsylvania Railroad and Bennings Road, ca¬ 
pable of being subdivided, but witness did not say it would 
be in competition with the land sought to be taken. One 
builder can go into a large area and put in an exclusive 
subdivision and they can put their’s across. A man can go 
across the street and put in a cheap subdivision and 
49 it falls flat. It depends upon the builder who under¬ 
takes to do the work. He would say the chief ele¬ 
ment of the value of Parcels I and II is that the land over¬ 
looks the lakes of the Anacostia Park and is accessible to 
the city. 

On re-direct examination he testified that Cafritz had 
held the forty acres he bought about three and a half years, 
and sold seventeen acres in one parcel. He had in the 
meantime roughed streets through and put in plumbing and 
sewer—cut streets through in the rough. Afterwards it 
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turned out he had wasted money because they figured on 
row houses and they couldn’t build row houses. He put in 
sewer at a cost of about $3.00 a front foot and water at a 
cost of $3.00 a front foot. He was then asked how much 
Cafritz got for the land sold. Objection was made by the 
attorney for the United States on the ground that! the prop¬ 
erty had been transformed and was no longer comparable 
to the property in condemnation, and sustained by the 
court. Whereupon the attorney for the property owners 
noted an exception. Witness then testified that the Bla- 
densburg frontage of the land sold to Garman j Brothers, 
while zoned commercial, could best be developed with the 
same type of houses as the rest of the tract. If fhey built 
stores, the alleys and trash cans in the back of the average 
store would kill sales of houses in the rear. 

Whereupon counsel for the property owners offered in 
evidence the recorded dedication of Maryland 4-venue as 
a public street through the property called the Ross Tract, 
immediately south of Parcel II, and up to and j adjoining 
said parcel, which was received without objection} He also 
offered in evidence the map of permanent system of high¬ 
ways which was received. He also offered in evidence duly 
identified, a plat and dedication of Oklahoma Avenue 
through the property immediately south called j the Ross 
Tract, and through the property sought to be condemned, 
property signed by the parties, which had been filed in the 
office of the Surveyor for the District of Columbia. It was 
proven that the plat was prepared in thd Office of 
.50 the Surveyor on the 28th of July, 1927, find shows 
the line of Oklahoma Avenue as proposed to be 
dedicated in accordance with the permanent system of 
highways map. The signatures of the owners of the land 
through which the dedication was to pass, were attached. 
It was conceded that the District Commissioner^ had not 
accepted the dedication. Objection was made by the United 
States on the ground that it was not a recorded dedication, 
had no legal existence and on the further ground that the 
Act under which the proceedings were conducted was dated 
March 4,1927, and the plat offered was not made until July, 
1927, and the court held that the mere offer to dedicate is 
not admissible in evidence and refused to admit the same in 
evidence. Whereupon counsel for the property owners 
noted an exception. The property owners announced the 
close of their case in chief. 

i 

i 
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Whereupon Edwin A. Schmidt was called as a witness 
for the United States and testified that he was employed 
in the United States Engineer’s Office, Washington, D. C., 
which office was charged with the construction work of the 
Anacostia Park. That certain areas of the marsh and 
river were excavated and deposited on the remaining por¬ 
tions of the marsh to form what is called reclamation areas, 
which ultimately will be parks. The water areas are bound 
by masonry sea-walls. The general elevation of the park 
will run from three to six feet above mean low tide, up to 
some ten or twelve feet, or where a natural formation 
exists, to a greater height. The whole area is divided into 
sections running from A to G. G section lies between 
Bennings Road and the District Line. Section A is the 
lower half of Bolling Field. Section A between Anacostia 
Bridge, Pennsylvania Avenue Bridge, required nine or ten 
years to do the work and when completed it was just rough 
top soil without particular grading left. It was then 
turned over to the office of Public Buildings and Public 
Parks. The engineers have been about two years at work 
on section G and will take about seven years to complete 
the construction work. 

51 On cross examination witness testified that Sec¬ 
tions, A, C, D, E and F on the left bank of the Ana¬ 
costia River have been fully reclaimed. The first appropria¬ 
tion for Anacostia Park was $10,000.00 in 1912. The part 
still uncompleted at the present time is practically all in 
Section G. At the present time about 67% is completed in 
round figures; something further than that has been done. 
The United States has up to the present time spent more 
than $3,000,000.00 on the park. The appropriation runs 
more than $180,000.00 for the last year’s construction work. 

Whereupon J. Francis Moore was called as a witness on 
behalf of the United States, and testified that he was in the 
real estate business with Caywood & Garrett. His first 
contact with real estate was about 1922. His wife’s family 
owned about ten acres of land in Chevy Chase and he was 
appointed one of three trustees, the others being Clyde 
Garrett and Henry B. Myers. The property was subdi¬ 
vided, graded down and water and sewer mains laid, side¬ 
walks put in and lots sold, and witness had contact with 
each of these processes. In 1924 he entered the office of 
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Caywood & Garrett as sales manager and one and a half 
years ago resigned as sales manager and has been selling 
since that period. He had sold altogether one hiindred and 
forty acres of land in ten sales, from five or sijx acres ta 
over fifty acres. He made an inquiry into the I zoning of 
the property and the development of Anacostiaj Parkway, 
investigated as to the sewer and water lines, the existence 
of the permanent streets, proceedings which had been insti¬ 
tuted for condemnation of certain streets, in the locality. 
He also studied the trend of development in this Section and 
studied the various elements that a purchaser ymuld take 
into account in considering the purchase of this j particular 
land, such as grading, sewer, water, sidewalks.! Also the 
relation of the property in reference to the permanent sys¬ 
tem of highways. The amount of area that would have 
to come out for those streets and for alleys land things 
52 of that character. Also studied sales of property in 
the general locality, about four or five salbs of acre¬ 
age properties. His time spent on this wmrk, consolidated, 
would extend about a month and a half. Parcels I and II 
are zoned residential, he does not know designation, thinks 
it is B or A area. It permitted the construction of de¬ 
tached, semi-detached and community type dwellings, but 
does not permit the erection of row houses. He considers 
the fair market value of the two parcels combined $1450 per 
acre, an average price of the whole. There was I very little 
demand for residential properties at this time. In the sec¬ 
tion bounded by Bennings Road, Pennsylvania! Railroad, 
Anacostia River and Bladensburg Road, excluding second 


commercial, and industrial and first commercial,,; there is a 
total acreage of 574 acres, 242 acres still in parcel acreage. 
Not considering the area in condemnation at this time, or 
that purchased by the Government. The government has 
already purchased for the Arboretum 178.73 acres, and 
there are 77.78 acres in this proceeding, a total oj^ 397 acres 
of land in acreage parcels. Of the land in the area 75.62 
acres have been subdivided. The peak of development in 
this region was in 1925. Of 302 houses built in that section, 
208 were in 1925, 50 in 1926, 13 in 1927, 11 in 1928, 16 in 
1929 and 4 in 1930. 


Considered five sales in comparison. First wafc the prop¬ 
erty between New York Avenue and West Virginia Ave- 

i 
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nue, opposite the railroad tracks, part of the Ivy City Race 
track. This was sold in 1927. It comprised 34.808 acres. 
Lay of the land almost a plane except it took a dip at one 
point. There is a lot of difference in the lay of the two 
tracts, this is absolutely flat, Parcels I and II are rolling. 
New York Avenue property had access by public streets, 
improved. New York Avenue in public ownership since 
1914. Parcels I and II do not border any publicly owned 
street except that Maryland Avenue comes up and joins the 
property at the south end. It was on this extension 
53 of New York Avenue and the change of zoning the 
purchaser of the New York Avenue Tract laid great 
stress. Water and sewer bordered the property, and 
streets up to the property. None of these features apply to 
Parcels I and II except as to the sewer. The New York 
Avenue property was immediately opposite the round¬ 
house of the Washington Terminal and had great proba¬ 
bilities of being rezoned for a commercial use, and great 
chance of development for commercial purposes. It was 
sold for $3000.00 per acre. 

Q. What is the comparative value in your opinion be¬ 
tween that property and the present property? A. I think 
this property has a higher value because of the reasons 
stated in making the comparisons. I might add that since 
the sale the zoning has been changed—Property owners ob¬ 
jected and moved to strike out the testimony wflth reference 
to the New York Avenue property, for the reason that by 
re-zoning the property had been taken out of the comparable 
class—if sold as commercial property it is not comparable 
with this—that the fact he is referring to the later rezoning 
shows the property was not comparable, the re-zoning be¬ 
ing made immediately after the sale. The court refused to 
strike out the comparison of the two properties. The prop¬ 
erty owners were allowed an exception. 

Witness compared the Cafritz property fronting 965 
feet on Bladensburg Road, and containing 36 acres, 12 acres 
sold to the United States for the Arboretum, 12/100 acres 
held by Mr. Cafritz, and the remaining 23.33 acres sub¬ 
divided by Cafritz. Several streets of that tract were 
graded by Cafritz; some streets were not cut through by 
him. Does not think the whole tract was improved. Sewer 
and water pipes were laid, and the property sold to Garman 
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Brothers. Property is practically level, slight grade off 
to the rear. The cuts Mr. Cafritz made averaged probably 
two to four feet. Very little grading was necessary. 

54 Lies just north of Mt. Olivet Cemetary^ Cafritz 
paid $77,500.00 for the entire tract in 1923, or $2148 

per acre. It is more suitable for development than the land 
to be condemned. So far as accessibility and frontage on 
a main boulevard, it is directly contrary to the! parcel in 
condemnation. 

He also compared the property at Bladensburg Road and 
New York Avenue of 6.59 acres, which is below grade from 
six to eight feet, maybe a little more, which sold fc*r $3600.00 
per acre in 1925. It was zoned residential and had 600 feet 
frontage on Bladensburg Road. Also compared a sale of 
land north of the Pennsylvania Railroad tracks made in 
May, 1929, comprising 24.04 acres, with a frontage of 1000 
feet on Bladensburg Road, called the Kunze Property, with 
a knoll upon it and the land sloping down in all directions, 
which knoll is now being mined by the Hudson Brick & Sup¬ 
ply Co. for clay. This property sold for $4000.00 an acre. 
This land lies along the Pennsylvania Railroad tracks and 
is directly opposite the Fleischman Yeast Plant! He also 
compared the property of the Bennings Race Track. Sale 
made by Harry Kite September, 1928, comprising 136.9 
acres, for $500,000.00, or about $3600.00 per acrej. 

This property will have to lie a very long time before it 
will be ready for development, at least ten or fifteen years, 
because the trend of development has not been in that sec¬ 
tion in the past. The city has moved the other direction 
and avoided this section because of its not being available 
at this time under the public highway system. I There are 
several streets in condemnation, but they are not yet com¬ 
pleted. After they are completed, it is necessary for ap¬ 
propriations for street improvement, and it will await the 
completion of the Anacostia Park development, and with the 
vast acreage within this section to be developed, he feels 
that fifteen years would be a conservative estimate. 

55 If developed according to the highway j plan, por¬ 
tions of the property to be condemned would lend 

itself readily to subdivision; as to other parts, there would 
be land without a street frontage. Witness has prepared 
a typical subdivision map, had the areas of the greets cal¬ 
culated and figured the areas of alleys; approximately 
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367,195 square feet would be withdrawn for streets on high¬ 
way plan; streets, proposed alleys and new streets witness 
proposed would withdraw 914,000 square feet. 

On cross examination he testified Maryland Avenue 
touched the property and is in public ownership from M 
Street to the property, but not graded and not accessible 
by automobile. Prior to 1924 was in the office furniture 
business. Is a member of the bar. 

Witness did not ask to have some one show him the 
property, undertook to locate it himself—felt his own in¬ 
vestigation would serve the best purpose. Found M Street, 
28th Street, R Street and Maryland Avenue for a certain 
distance was in public ownership. Found water mains on 
M Street at about 20th place. An intercepting sewer runs 
through Parcels I and II paral-el/ing 30th or 31st Street on 
the permanent highway plan. It is a large trunk sewer. 
Lateral sewers would have to be laid between the houses 
and this sewer. Water is also located at 24th and Ran¬ 
dolph Street. On the highway plan P and Q Streets and 
31st Street are within Parcel I. In his typical plan he took 
the Highway Plan and did not attempt to change it to fit 
contours. It might be that the modern way was to sub¬ 
divide according to the contours. Has given considera¬ 
tion to that subject but has no plan of it. Witness was then 
asked if his judgment of value would be affected if he was 
advised that the Ross Property lying adjacent on the south 
of Parcels I and II and the Miller Property adjacent on 
the northeast was held in such ownership that the owners 
had made an agreement as to subdivision or sale of the three 
properties as an entirety. Objection, on the ground that 
the question was conjectural and speculative and was con¬ 
trary to the actual state of title of the property, was 
56 made by the United States. The objection was sus¬ 
tained and an exception was noted. The witness was 
then asked if in his opinion the value of property was in¬ 
creased if adjacent property might be economically sub¬ 
divided in connection with such property. Objection was 
made by the United States on the same grounds, on the 
ground that the question "was too general, speculative and 
abstract, and on the further ground that there was no evi¬ 
dence in the case and could be no evidence to form a basis 
for the question. The objection was sustained and an ex¬ 
ception noted by the owners. 
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In his typical subdivision he figured lots 25 feet Wide and 
6.36 lots to an acre. He made an investigation as to supply 
and demand but doesn’t know whether it might b!e termed 
scientific, but he attempted to arrive at some basis as to 
what the development was. Knew there had beeii a very 
comprehensive study of land areas in the District and in¬ 
crease of housing accom-odations by Lindholm. Has read 
that report which includes a much larger area. Witness 
disagrees with that report in that connection. Where it 
deals with area the witness took it is absolutely iriaccurate. 

The Park and Planning Commission published a traffic 
thoroughfare map which shows M Street and Maryland 
Avenue, and Oklahoma Avenue to be traffic thorqughfares 
up to M Street. 

Does not know of any land in the District of Columbia 
which can be purchased for $1500.00 per acre. Asked how 
far you would have to go out along Bladensburg Road be¬ 
fore you could find land that could be bought forj $1500.00 
per acre, he replied he imagines you would have to go out 
on the Baltimore Pike if you take it immediately! adjacent 
to Bladensburg Road. | 

As to the land between the B. & O. Railroad and West 
Virginia Avenue, as you go towards it on West j Virginia 
Avenue, there is a white settlement as far as Neal Street, 
then the Tolman Laundry, then vacant land to Alt. Olivet 
Road. Beyond on the left is a colored settlement. There 
is a colored settlement on Montello Avenue, both 
57 sides. Ivy City is a colored settlement which has ex¬ 
isted for years. North of Mt. Olivet Road there is 
an incinerator plant not now used. Mt. Olivet Cemetarv 
comes out on West Virginia Avenue, north of that -ract. 
There is a tract opposite the land in question on which 
considerable excavation work vras done for subdivision by 
a man who vrent into bankruptcy. Across the j B. & O. 
tracks are roundhouses and shops of the B. & O., and a 
subdivision north of those called Montello, the character 
of which he did not know. This tract and Parcel^ I and II 
are a little unlike in a great many respects but it is a piece 
of acreage in that general section and has a certain value 
as a basis for forming an opinion of the condemned land. 
It has a higher value from the standpoint of utilization. 
For a different kind of subdivision than would be over in 
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the other. It was re-zoned and sold again as second com¬ 
mercial ground. 

Q. At a higher price? 

Whereupon counsel for the United States objected on 
the ground that the property had been re-zoned and trans¬ 
formed and the objection was sustained and an exception 
noted by the owners. 

Witness testified that if the Ivy City land had been sub¬ 
divided he doubts if a single lot could have been sold to a 
white person for a home. 

Part of the land bought by Cafritz had a contour of 235 
feet high and a slope down to 80 or 70 feet. Thinks it 
could be worked out with a subdivision. Witness had in 
mind the sales of Cafritz to Garman when fixing the value 
of Parcels I and II. There were two sales of the Cafritz 
Tract. 

Q. What was the price secured at the second sale? 

Objection made by the United States upon the ground 
that the land had been graded, money spent on it, and it 
had been subdivided and was not the same type of property, 
was sustained by the court and an exception was noted by 
the owners. 

Witness w^as then asked if he knew the price Cafritz got 
for the part of the tract he sold to the government. Ob¬ 
jection was made by the counsel for the United States on 
the ground that sales to the government are not admissible, 
and was sustained, whereupon an exception was 

58 noted by the owners. 

Whereupon the government called as a witness William 
M. Terrell, w’ho testified that he was in the real es- 

59 tate business for thirty-one years in the city of Wash¬ 
ington with the firm of Terrell & Little for twenty- 

seven years, and before that with B. H. Warner & Co., hav¬ 
ing charge of surburban work. That they purchased acre¬ 
age, subdivided, built houses. Bought and subdivided 
Manor Park, containing 69 acres. Also 20 acres known as 
Kensington Gardens, and had other development opera¬ 
tions. His last operation was three houses on Fulton Street. 
Built some houses on Tennyson and Stuyvesant Streets in 
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Chevy Chase. Examined Parcels I and II. The approach 
is through M Street, 28th Street across the Ross Tract. The 
land lies well. Parcel II has a more undulating surface 
than Parcel I, and more trees, and would cost more to de- 
velope that for subdivision purposes for which it is now 
zoned for residential. The property lies very well and is 
capable of subdivision into building sites. The property 
is not now available for subdivision. It is inaccessible. 
There is no other method of getting there even through M 
Street. It would not be found to be attractive to any pur¬ 
chaser for a home if it were subdivided and homes built 
upon it. Would say that the property at the present time 
is unfit for development of a profitable character.; Thinks 
the property is worth $1100.00 an acre. Does not think any 
purchaser could be found in the present marked and the 
length of time you would have to hold it would depend on 
the development of the streets through it. From past ex¬ 
perience the development of streets has been vetfy uncer¬ 
tain ; it may be five years, or it may be twenty years. Does 
not believe the Anacostia Park improvement would add ma¬ 
terially to the value as a residential proposition. 

On cross examination he testified that he didn’t think the 
location of Parcels I and II on Anacostia Park added any¬ 
thing to the value of the property. The witness is rather 
pessimistic about the present market. His firm has made 
ten sales of real estate in the past year. The firm has 
built some houses and found that they were slow to dispose 
of. The houses built by them on Fulton Street was 
60 a very disappointing operation. Thought ihoderate 
priced houses like that would sell very rapidly in 
Chevy Chase. Have only sold one. 

Q. So your judgment proved bad in that connection? A. 
Well—the houses on Tennyson and Stuyvesant Streets hung 
for a long while. They were located east of Brookville 
Road back of the tract owned by Mrs. Patton, leased his 
opinion of the value of Parcels I and II on the experience 
he has had with slow development, with slow sale of sub¬ 
divisions in general of that class. If streets were sin there 
today, he does not think the property would sell for a 
greater amount than the price he fixed. If Oklahoma Ave¬ 
nue were actually cut through the property at the present 
time; if Maryland Avenue were actually cut through at the 
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present time, the property would not be more valuable. The 
location of the property is such that he does not think it 
would be more valuable if those streets were paved. 

Whereupon the United States announced the close if its 
case. 

In rebuttal, Robert C. Howard was called as a witness 
by the property owners and testified that he was the Rob¬ 
ert C. Howard who was one of the trustees for the prop¬ 
erty, and that William C. Miller, his co-trustee, was of 
the firm of W. C. and A. X. Miller, real estate business. 
That he was acquainted with the neighborhood since boy¬ 
hood days, and has known the Ross Tract since high-school 
davs in 1888. He was then asked who owned the Ross 
Tract, to which the United States objected on the ground 
that the question was immaterial and on the further ground 
that it was not rebuttal, and the objection was sustained. 
Whereupon the property owners offered to prove that the 
owners were Lee Ross, Tenney Ross, Mildred Ross and 
Georgette Ross Howard, the wife of the witness; that the 
tract immediately adjoins the tract known as Parcels I 
and II, and that for many years there has existed an 
agreement between witness, one of the equitable owners 
of Parcels I and II, and the owners of the Ross Tract, that 
it was to be held together as a unit and sold or subdivided 
as a unit. The court refused the tender on the 
61 ground that it wasn’t rebuttal, and an exception was 
taken on behalf of the owners of Parcels I and II. 

The witness thereupon testified that he had been en¬ 
gaged in the real estate business in the District of Colum¬ 
bia since 1915, and has sold and bought, as agent either 
for purchaser or seller, a number of acreage properties, 
and had examined the trend of development in the section 
where this land is located. He was asked: What studies 
have you made as to the opening of thoroughfares and high¬ 
ways through this land? To which objection was made by 
the government. The court sustained the objection on the 
ground that it wasn’t proper rebuttal, and the property 
owners noted an exception. 

Mr. Sullivan: I offer to prove by this witness that he 
has made a study into the traffic conditions and the need of 
streets in the locality where Parcels I and II are situated; 
that he has examined the Permanent System of Highways 
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map adopted by the District Commissioners, as modified 
up to date, and has seen studies made by the District Com¬ 
missioners and the National Park and Planning Commis¬ 
sion for further modifications of that map. That Okla¬ 
homa Avenue exists upon the present system of highways 
and upon the modified plan. That he has seen the map 
of the Maryland Park and Planning Commission, showing 
the extension of District highways into the State of Mary¬ 
land. That Oklahoma Avenue connecting with Oklahoma 
Avenue in the District of Columbia is shown on tile map 
connecting in Prince Georges County with the Defense 
Highway; that they propose to call this street Maryland 
Avenue. That he has seen the Highway Thoroughfare map 
of the Park and Planning Commission. That he;has in¬ 
terviewed people with land in subdivisions in I Prince 
Georges County, with regard to the benefits of highjways in 
this section, and has interviewed owners of unsubdivided 
lands. That there are 1,500 acres of unsubdivided land 
that will be served by the extension of Oklahoma Avenue 
into Prince Georges County as planned on the plan of the 
Maryland Park and Planning Commission. I 
62 That he secured and filed with the District Com¬ 
missioners, in July, 1927, the dedication of land 
necessary for the extension of Oklahoma Avenue in ac¬ 
cordance with the existing highway plan from its intersec¬ 
tion with Maryland Avenue to its intersection wi'th New 
York Avenue. That at that time he was requested to allow 
the Commissioners additional time to restudy the rerouting 
of Oklahoma Avenue. That he has seen the modification 
of the routing of Oklahoma Avenue approved by the Dis¬ 
trict Commissioners, and submitted to the Park ahd Plan¬ 
ning Commission for its approval. That the Park and 
Planning Commission refused to approve this rerouting 
of Oklahoma Avenue. That he has seen the commuhieation 
from the Surveyor to the District Commissioners with 
reference to the extension of Oklahoma Avenue, j setting 
out that while the Park and Planning Commission refused to 
approve the route approved by the District Commissioners, 
they offered no alternate suggestion or proposition for the 
rerouting of Oklahoma Avenue. That he has seen the letter 
of the Secretary of Agriculture at the District Building, 
requesting that no dedication of streets be accepted through 
Parcels I and II, or through the entire area embraced in 


46 


WILLIAM C. MILLER ET AL. VS. 


the arboretum project. That he has seen a traffic thorough¬ 
fare map prepared by the Park and Planning Commission 
which shows the extension of Oklahoma Avenue from M 
Street through the Anacostia Park, and crossing New York 
Avenue to the east side of the Anacostia River; that this 
map shows Maryland Avenue and Oklahoma Avenue up to 
M Street to be marked as traffic thoroughfares, and also 
shows M Street as a traffic thoroughfare route. 

That he has examined the traffic flow map of Bladensburg 
Road, and that it shows 1,719 vehicles from 4 to 6 P. M.; 
that there is an overcrowding of traffic on Bladensburg 
Road, particularly at the peak hours, and that the Road is 
subject to being flooded by the Eastern Branch, by spring 
freshets and by heavy rains. 

That he attended a meeting held at the District 
63 Building by the District Commissioners on October 
31st, 1928, wffiich w r as attended by the executive of 
the Park and Planning Commission. That this was a pub¬ 
lic hearing given to persons interested in the extension of 
Oklahoma Avenue, and that there was presented to this 
meeting the report of a committee wffiich had previously 
been appointed by the District Commissioners to advise the 
Engineer Commissioner as to Plan No. 5 covering the terri¬ 
tory between M Street, Anacostia Park, National Training 
School for Boys, and Bladensburg Road; that the Na¬ 
tional Park and Planning Commission submitted a change 
providing for the elimination of most of the streets within 
that territory, but the committee recommended against 
any substantial change in the streets while negotiations 
vrere in progress to acquire the land for an arboretum; 
that the committee recommended a change in the alignment 
of Oklahoma Avenjie; they recommended that M Street be 
widened from Maryland Avenue to Oklahoma Avenue to 
160 feet, and that it should provide for the running of Okla¬ 
homa Avenue to the District Line, passing under the Penn¬ 
sylvania Railroad. That this Plan No. 5 is the plan re¬ 
jected by the Park and Planning Commission subsequently, 
and is showm by the blueprint which is offered in evidence 
at this time. 

They also reported that if the arboretum was established 
as proposed without a north and south street through this 
area—that is, the committee also reported that—that if the 
arboretum was established as proposed without a north 
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and south street through this area, there would be no north 
and south District controlled street bisecting a distance of 
over 6000 feet from Bladensburg Road to Anacostia Park; 
that it was most important for Oklahoma Avenue! to con¬ 
nect with the Defense Highway; that is, this committee also 
reported that it was most important for Oklahoma Avenue 
to connect with the Defense Highway; that thete were 
present at that meeting gentlemen representing the Board 
of Trade, the American Automobile Association,j Beaver 
Dam Club, Sherwood Forest, Epping Forest, Ainapolis 
Road, Chamber of Commerce of Annapolis, the 
64 Rotary and Civitan Clubs of Annapolis, represen¬ 
tatives of Cheverly, George Walson of the jLiberty 
National Bank, and Mr. Leon Ullman, both property 
owners, affected by the proposed road. 

That as a result of this meeting and hearing the opening 
of Oklahoma Avenue was approved by the District Com¬ 
missioners. 


I also offer to prove that in the opinion of the witness, 
irrespective of the establishment of the arboretum, the 
demand for the development of Maryland Aveilue and 
Oklahoma Avenue is so strong that it cannot be resisted; 
that without the opening of this highway the development 
of large sections of Prince Georges County will be;held up 
and handicapped, and with the opening of the thorough¬ 
fare the development will be secured. 

That there is a commercial development at 15th and H 
Streets, Northeast, which is thriving and increasing in im¬ 
portance during the last two years; that there hajve been 
extensive buildings of commercial establishments j at that 
locality, and that the property values have vastly i her eased 
during the past three years. That it is important, in the 
opinion of this witness, that this new thoroughfare be es¬ 
tablished to bring the business of Prince Georges County 
down to that section of the city, and that the wholb North- 
east section of Washington will profit by it. 

I also offer to prove by this witness that he has com¬ 
pared the properties cited by the Government’s ;witness 
as comparable with the land in Parcels I and II, and that 
from his experience as a real estate dealer the laud is in 
no way comparable; that the property of the Cafritz tract 
reported to have been sold by Garman and Linger to Ca¬ 
fritz contains a large area, which is located on the site of 
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what is known as Mount Hamilton, at an elevation of from 
170 to 175 feet, with an abrupt descent to a lower elevation, 
so that it is absolutely unsuited for subdivision. 

I also offer to prove by this witness that in his opinion 
the commercial frontage of the Garman tract on the 
Bladensburg Road is a detriment rather than an advantage 
to the property; that the value of commercial prop- 
65 erty depends upon having a custom for stores that 
would be erected upon the property, and that taking 
out from this neighborhood 800 acres which it is proposed 
to take out for the arboretum, will take away the chance of 
developing and building up residences and dwellings which 
would afford the patronage on which the stores located on 
Bladensburg Road would have to depend; that the same is 
true as to the land specified as the Koons tract; that where 
there is a subdivision adjacent to a commercial frontage 
on a street, the commercial frontage detracts from the 
residential portion of the subdivision, for the reason that 
there is an accumulation of waste, empty boxes and filth 
upon the rear of commercial places, and that this makes 
an unsightly view from the residences on adjoining land 
and detracts from the value of the subdivision; that the 
Koons property is at such an elevation and at such a slope 
that it is not readily subdivisible, but will require the 
removal of a large hill with a high elevation. 

That he has examined the property known as the Ben- 
nings Race Track property, and this property cannot be 
comparable with Parcels I and II in condemnation, for the 
reason that in its present condition it cannot be built upon 
at all, due to the low elevation of the land; that a large 
portion of the land shows by contour as being only 5 feet, 
and a great portion of the land as being below the 10-foot 
contour, and that it is physically impossible to build upon 
this land without considerable filling in, and without mak¬ 
ing provisions for sewerage. That he has ascertained that 
before sewers can be put in to serve houses to be built upon 
this land, it will be necessary for the District of Columbia 
to build a sewerage pumping station for which an Act of 
Congress will be required. That the present houses now 
built on a portion of this race track property are dumping 
their sewerage into what is known as Watts Branch, and 
that Watts Branch is carrying raw sewerage into the Ana- 
costia River. That there are also houses erected on the 
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race track property on what is known as! Douglas 
66 Street and that those houses are connected with the 
sewer that crosses the Anacostia Flats in the neigh¬ 
borhood of the Shaw Lily Ponds, and discharging raw 
sewerage into the Anacostia River contaminating |the river 
in both instances. 

That in April, 1921, before the arboretum was thought of, 
he acquired an interest in a syndicate that o\yned the 
Bailey tract, Parcels I and II, and that he induced W. C. 
and A. N. Miller, who were the owners of the Miller tract, 
which adjoins Parcel II, to purchase an interest in that 
syndicate, and that he and W. C. Miller have been made 
the trustees of the syndicate and now hold title to this 
tract, and between them they have ownership of seven- 
tenths of the equitable interest in the land; and that there 
is an understanding between themselves with ihe heirs 
of the Ross property, and Mr. William C. and Allison N. 
Miller, that the three tracts will be held and developed as 
one property; and that this understanding has existed 
since 1922 when W. C. and A. N. Miller bought aii interest 
in Parcels I and II, in condemnation. That the Rpss prop¬ 
erty was sought by the Agricultural Departments for pur¬ 
chase at private sale, and that under his advice the Rosses 
refused to sell their property to the United States because 
the negotiation did not include this Bailey tractj 
I offer the tenders of these several parts of evidence as 
separate tenders, and I will also offer them as an entirety, 
as a whole. 


Mr. Glassier I don’t suppose it is necessary for me to 
say anything about this offer. Your Honor has already 
ruled. 

Mr. Sullivan: Just a second. I may have something fur¬ 
ther I want to offer. 

Mr. Glassier Oh, go ahead. 

Mr. Sullivan: I also offer to prove by this witness that 
the scheme of the development that has entered into the 
understanding between himself and the Millers was 
67 that the development was to begin with jthe Ross 
tract and then gradually work over to the property 
in condemnation, and finally to the furthermost land, known 
as the Miller tract. 


4—5423a 
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Mr. Sullivan: At this point I offer in evidence a certi¬ 
fied copy of a letter from the Secretary of Agriculture 
that I referred to, dated January 18, 1928, referred to in 
my tender, and I ask that it be marked for identification 
Howard Exhibit 9. 

Counsel for the property owners then offered in evidence 
the dedication of land of Oklahoma Avenue according to 
the existing highway plan dated July 28, 1927. 

The Court: Is there any objection to that? To which no 
reply was made. 

Mr. Sullivan then offered in evidence the modified plan 
referred to in the report of the committee as Plan No. 5. 

The Court: Is that a part of your offer of proof, or is 
it something different? 

Mr. Sullivan: I offer to prove that these are in exist¬ 
ence and I offer them in evidence. 

The Court: Is this thing that you have just offered in 
evidence a part of your tender of proof, or is it something 
that has already been identified and to which there is no 
objection? 

Mr. Sullivan: One of them has been identified. It was 
objected to then. This is offered as part of my tender of 
proof and I propose to offer it before the jury if permitted. 

The Court: I did not know but this was something en¬ 
tirely unconnected with the tender of proof, simply one of 
the odds and ends of the case that very often turn up to¬ 
ward the end. 

Mr. Sullivan: This is something that is a part of our 
tender of proof. 

Mr. Glassie: Does your Honor care to hear from me on 
the subject? 

The Court: There is just one thing that I am in doubt 
about. I think that a very large part of the matters con¬ 
tained in the tender would be incompetent and im- 
68 material under any circumstances. Such of them 
as would be competent would be so as part of 
the case in chief, and not rebuttal. They can not be made 
rebuttal by being withheld from the case in chief to see 
what the other side may put in. 

Mr. Glassie then objected to the proffer as made as a 
whole on the ground that it included matter which was 
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irrelevant, remote, and speculative, immaterial ajnd incom¬ 
petent and not proper rebuttal, and upon the ground that 
the proffer did not specifically relate solely and directly 
to the question on which the Court ruled; and on the ground 
that neither opposing counsel nor the Court was: bound to 
dissect the offer except what might be the basis; of a dis¬ 
tinct question properly put. The court sustained the ob¬ 
jection to the offer as an entirety. 

I 

Mr. Sullivan: I will ask the Court to give us |an oppor¬ 
tunity of returning the witness to the stand and asking 
him further questions to develop it, and to let| us make 
tender of each of the separate features. 

The Court: Very well. j 

Mr. Glassie objected that there was no occasioif for mak¬ 
ing a tender in the language which had been qsed, over 
again, seriatim. 

Mr. Glassie: Any exception that counsel can take I am 
only too glad to cooperate in having recorded,: but I do 
not believe that either the Court or the opposing counsel 
is under any obligation to dissect a proffer of thjis kind. 

Mr. Sullivan: I offer to ask the witness specific ques¬ 
tions with regard to each element or fact that I have of¬ 
fered in my tender of proof, and upon the Courtis sustain¬ 
ing Mr. Glassie’s objection to each of those questions, I 
will then offer the portion of tender that applies to that 
particular question as a tender of proof. 

Mr. Glassie: I submit that would be a very j improper 
practice. 

69 The Court: Your offer to prove has beeiji objected 
to and the objection will be sustained. You may ask 
the witness specific questions, of course every question is 
specific, with respect to the specific properties which were 
testified to first by witnesses for the Government,:I will not 
say for what purpose, but to contradict testimony which 
they gave with regard to the similarity between those prop¬ 
erties and the properties involved in this proceeding, in 
so far as that similarity tended, or might be claimed to 
tend, to have a bearing upon the measure of values. 

Thereupon Mr. Sullivan noted an exception to the ex¬ 
clusion of the tender which was allowed by the Court. 

i 

• 

i 

i 
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Mr. Sullivan: May I go further then, and offer to ask this 
witness questions with reference to particular seriatim 
facts of the tender? I want to get the record in such shape 
that I can ask the witness on the record these questions, and 
have your Honor rule that I cannot ask these questions, and 
then let me have an exception to that. 

The Court: I sustained the objection and at the same 
time stated what I would permit him to ask. 

Mr. Glassie: We had a question. That was all that was 
pending, and all that could be pending. Your Honor sus¬ 
tained the objection. Mr. Sullivan then proposed to make 
a proffer. That proffer, according to my feeble understand¬ 
ing of the proceeding, must relate to the question. We do 
not object to his tender. We have nothing to do with his 
tender. What we object to is his question, and we object 
to any line of inquiry which would result in putting before 
the jury that mass of matter which Mr. Sullivan recited, 
because it plainly is, for the most part if not wholly, ir¬ 
relevant, immaterial and incompetent. 

The Court: The objection was sustained coupled with 
the statement that there were certain things which you of¬ 
fered to prove which perhaps you could. If you want me to 
say that everything else you offered to prove is admissible, 
I will say so and you can take exception to that. Is that 
satisfactory? 

70 Mr. Sullivan: I will take exception to that, if your 
Honor please, and tender again the proof that I have 
heretofore tendered. 

Witness vras thereupon permitted by the Court to answer 
questions tending to show that in his opinion the properties 
cited by Government witnesess as comparable with Parcels 
I and II, were not comparable, and to give his reason there¬ 
for, and also to testify that in his opinion property with a 
commercial frontage on Bladensburg Road 'was not de¬ 
sirable, and to give his reason therefor. 

On cross examination the witness testified that the Ben- 
nings Race Track property was purchased for the pur¬ 
poses of subdivision and sale of houses, and was asked: 
Wasn’t your property also available to be negotiated for 
at the time the Bennings Race Track 'was bought? and he 
answered that it wasn’t. 
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On re-direct examination he was asked: Why hot? and 
he stated: We have been prohibited from opening or de¬ 
veloping the tract in any way by the Secretary jof Agri¬ 
culture’s letter. Q. What letter do you refer to? Objection 
was made and sustained, and witness was then asked: Are 
you referring to the letter of January 18, 1928? A. I am. 
Objection was made and sustained. 

Counsel for the property owners offered in evidence the 
letter of the Secretary of Agriculture to the District Com¬ 
missioners, Howard Exhibit 9”, as follows: 

| 

“Department of Agriculture, Washington. 

January 1$, 1928. 

i 

Commissioners of the District of Columbia, 

Washington, D. C. j 

Gentlemen : 

On March 4, 1927, was enacted a law authorizing and 
directing the establishment of a National Arboretum. A 
copy of the Act, Public No. 799, 69th Congress, isj enclosed 
with this letter. In an Act approved December 122, 1927, 
Public No. 2, 70th Congress, the sum of $300,000 was ap¬ 
propriated for the acquisition of land for the 
71 Arboretum. These two acts contemplate | the pur¬ 
chase of land in the Mount Hamilton and Hickev Hill 
region, which lies between the Bladensburg pike and the 
upper Anacostia marshes. This Department is nqw taking 
steps to purchase land in that area. Some vehrs ago a 
system of streets was projected for the future development 
of that region. This street system as projected is unsuited 
to the purposes of the Arboretum, and I therefore request 
that the Commissioners of the District of Columbia accept 
no dedications of land for streets or alleys in ^hat area, 
pending the Department’s negotiations for necessary land 
for the Arboretum. The Department will suggest later a 
new plan for the principal roads through the Arboretum, 
with a view to the proper correlation of the Arboretum 
entrances and drives with the system of streets 4nd boule¬ 
vards of the District of Columbia. The area within which 
the Department intends to acquire land for the Arboretum 
by purchase or condemnation and within which it is re- 
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quested that no dedications of land be accepted for street or 
alley purposes is shown by the red line on the map accom¬ 
panying this letter. It is requested also that you inform 
this Department from time to time of any requests for the 
acceptance of dedication of land for any purpose or for 
permits for any improvements, proposed acquisition by the 
District of Columbia of any rights of way for sewers or 
other purposes, or any other proposal that might affect the 
acquisition of Arboretum land or the subsequent main¬ 
tenance of the Arboretum, within the outlined area, and to 
give the Department representatives an opportunity to 
confer with you before action is taken on such requests. 

Sincerelv yours, 

W. M. JARDINE, 

Secretary.” 

(Statutory certificate omitted by agreement.) 

The letter, on objection of the United States, was ex¬ 
cluded and exception noted by the property owners. Wit¬ 
ness was then asked: 

Q. Was your property on the market for sale? and he 
replied it was not. 

Q. Why not? 

Objection by the counsel for the United States was 
72 sustained and exception noted by property owners. 

Whereupon William C. Miller was called as a witness for 
the property owners and testified that he was engaged in 
the subdividing and building business, having subdivided 
part of Woodley: Park, part of Cleveland Park, Wesley 
Heights and Spring Valley. He was asked: 

Q. According to the modern system of subdivision is it 
desirable or undesirable to subdivide according to the ex¬ 
isting system of highways and streets? 

To which objection was made by the United States and 
the objection was sustained and an exception noted by the 
property owners. 

He also testified that he had an interest in the land con¬ 
demned and an interest in the adjoining piece of land. He 
was asked: 

Q. What, in your opinion, is the best way to develops Par¬ 
cels I and II for subdivision purposes? 
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To which objection was made by the United States. The 
court sustained the objection and an exception was poted by 
the property owners. 

i 

Whereupon the following prayers were granted. 

I. The duty to be performed by the Jury in this case is to 
ascertain and award just compensation for the several par¬ 
cels of land, including the structures thereon, to be taken in 
this proceeding. 

II. Each parcel of land sought to be condemned! is to be 
appraised at its present fair market value with reference 
to the most valuable use or uses to which it could; be law¬ 
fully put, if no act of Congress had been enacted authorizing 
the acquisition of such land for public purposes ahd, if no 
proceedings had been instituted for its condemnation. The 
several parcels are to be appraised as separate properties, 
but if several contiguous properties are owned by tne same 
person or persons, the Jury shall make a single awjard cov 
ering the aggregate value thereof, unless the value of such 
contiguous parcels, for the purpose of a separate: sale of 
each, shall be found to be greater than the value of shch par¬ 
cels for the purpose of sale as a whole, in which case 

73 the Jury shall make separate awards for tlie same. 

III. By fair market value is meant what the prop¬ 
erty would sell for in cash, or in terms of reasonable! 
credit equivalent to cash, by one who is willing blit is not 
obliged to sell, to one who desires but is not obliged to buy. 

IV. The market value of the land is not limited to its value 
for the use or uses to which it is now being applied by the 
owners thereof or to the value indicated by their present in¬ 
come from such property. If the whole or any part of said 
land, is peculiarly adapted by its location, surroundings, 
natural advantages or intrinsic character, to some particular 
use or uses which gives it a higher market value: than it 
would otherwise have, the circumstance or circumstances 
which make up such peculiar adaptability for such particu¬ 
lar use or uses, shall be considered and the amount awarded 
as compensation for the land should be based Upon its 
present fair market value for the most valuable use! or uses 
for which it is shown to be adapted. 

By the most valuable use or uses to which the property 
can or may be put, is meant either some existing us4, or one 
which the evidence shows is so reasonably likely in the near 
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future that the availability of the property for that use 
would affect its present market price and would now be taken 
into account by a purchaser under fair market conditions. 
It does not mean that the Jury should attempt to appraise 
the present fair market value of the property by its adapt¬ 
ability or availability for remote and conjectural future uses. 

V. The Jury are instructed that in ascertaining the value 
of the land to be condemned they shall not take into consid¬ 
eration, as an element of value, either increasing or decreas¬ 
ing the same, the use or uses to which the Government in¬ 
tends or proposes to put the property in the event that the 
Government acquires it, nor shall they take into considera¬ 
tion, as an element of value, any effect that the Gov- 

74 ernment ’s intention to acquire such land for public 
purposes may have had thereon. 

VI. The Jury are instructed that in making their ap¬ 
praisement of the value of such land they shall not take into 
consideration whether a specific sum of money has or has not 
been appropriated, or is or is not available, for the acquisi¬ 
tion of the property sought to be condemned. 

VII. Recent bona fide sales under fair market conditions, 
or recent bona fide contracts of sale under like conditions of 
any lot or lots, parcel or parcels within the limits of the area 
to be condemned, or in the vicinity thereof, or so situated as 
to have a bearing upon the market value of the land to be 
condemned in this proceeding, may be considered by the 
Jury in so far as such sales or sale contracts, looking at the 
circumstances of each instance, may reasonably be regarded 
as evidencing, or throwing light upon the fair market value 
of the land to be condemned unaffected by the Government’s 
declared intention to acquire land for the public purposes 
mentioned in said Act of Congress of March 4,1927. 

VIII. The Jury are instructed that the market value of 
property is not affected by the personality of its owner; and 
that in determining the market value of the property to be 
condemned in this proceeding, the property is not to be 
valued in the light of any association or sentiment which 
may make it peculiarly desirable to the present owner or 
owners, but solely with regard to its present worth in the 
market. 

IX. The members of the Jury may separate when not en¬ 
gaged in the consideration of their verdict. When the Jury, 
or a majority of them, shall have agreed upon and signed 
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their verdict, they shall, through their foreman, jso notify 
the Court, and the Court will thereupon pass an order set¬ 
ting a day for the return of the verdict in open Court. 

The verdict must be in writing subscribed by the 

75 jurors concurring therein, and must set forth the com¬ 
pensation to be paid for the taking of the lhnd to be 

condemned. A written form to be used by you in returning 
your verdict will be furnished you by the Court. 

X. It is the duty of the Jury to be guided in its delibera¬ 
tions and to receive as the law governing the case, the in¬ 
structions which the Court gives. If the Court etrs in de¬ 
claring the law, a remedy has been provided by which such 
error can be corrected, and that remedy is not in the Jury’s 
province to administer. The Jury is not to be guided by 
what the Court may think the evidence to be, or what it may 
believe the Court thinks the evidence establishes, jbut must 
look to the evidence in the case and determine for themselves 
what they may believe the evidence establishes, j It is its 
province and duty to decide all questions of fact, j 

XI. You have had an opportunity to visit the tract of land 
under condemnation and observe for yourselves the char¬ 
acter and location of the land, its physical situation, condi¬ 
tion and surroundings to better enable you to understand 
the evidence offered, and in making up your estimate of 
values, you are to consider the evidence in the light of your 
own knowledge and experience, and your own examination 
and view of the property. 

XII. The instructions given to the Jury are and constitute 
one connected body and series, and should be so regarded 
and treated by you; that is to say, you should apply them as 
a whole to the facts and consider all the instructions to¬ 
gether as they relate to the facts. 

XIII. The Jury should not consider in any way, qr receive 
for any purpose, statements or any kind, documentary or 
otherwise, except such as have been presented in open court. 
They should not collectively or individually, hold any com¬ 
munication with, or receive any communication from any 
of the parties interested in the pieces or parcels of land 

sought to* be condemned, in this proceeding, or with 

76 his, her or their agents, attorneys, or with any per¬ 
son in the employ of the United States, or with its 
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agents or attorneys or with any of the witnesses, in relation 
to this proceeding. 

XIV. You are instructed that in this proceeding the Jury 
should give to the opinions of expert witnesses the weight 
to which you may think them fairly entitled, but you are 
not bound by such evidence. 

XYI. The Jury is not to take into consideration the as¬ 
sessed value of the land in question or give any consider¬ 
ation thereto or permit themselves to be informed in re¬ 
spect thereto in any manner. 

To the granting of Prayer Y objection was duly made by 
the property owners for the reason that government wit¬ 
nesses testified that there was no market for the property. 
This instruction would prevent the jury from finding that 
the absence of sales might be caused by the intention of the 
government to take this property since the Arboretum was 
authorized March 4, 1927, and Prayer VI was objected to 
on the ground that the jury should be allowed to take into 
consideration the time which will probably elapse between 
the date of verdict and the time when the owner will receive 
his money. Prayer VII was objected to on the ground that 
it wasn’t applicable to the proceeding. Prayer VIII was 
objected to on the ground that it was vague and in- 

77 definite, but the court overruled the objections and 
granted the prayers, and allowed exceptions to the 

property owners. 

The property owners also offered prayers on their 
behalf as follows: 

VT. The respondents, as owners of the several parcels 
of land taken by thk United States, are entitled to receive 
as compensation the fair market value of their property as 
taken at the time of the rendition of your verdict, such 
value being determined regardless of the causes which gave 
such property its Value. It is to be valued by you at its 
fair market value with reference to the most advantageous 
use or uses to which it can be put, having regard to existing 
wants of the community, or such as may be reasonably ex¬ 
pected in the near future. 

VII. By fair market value is meant what the property 
would sell for in cash, or in terms of reasonable credit 
equivalent to cash, if offered for sale by a prudent 

78 owner who was willing but was not obliged to sell, 
to one who desired but was not obliged to buy. Fair 
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market value does not mean what it would bring at!a forced 
sale, nor at a sale under peculiar or unus-al circumstances, 
nor does it mean a contingent or speculative value based on 
what the property might bring sometime in th0 remote 
future. 

IX. The Jury are instructed that the Act of (pongress 
under which this proceeding has been brought, provides 
that no new structure or substantial alteration of ^ perma¬ 
nent nature, the purpose or natural effect of which is to 
enhance the value of the land to be taken, which i? erected 
or made thereon after the institution of the condemnation 
proceedings, shall be taken into consideration in assessing 
and awarding compensation for the land; that this has the 
effect of prohibiting the free exercise of dominion over the 
land after the date of the institution of the condemnation 
proceeding, which date was June 27, 1929, and thalj for this 
reason, the jury should allow to the property owners, in 
addition to the amount they find as the fair market, value 
of the land, an amount equivalent to interest at |the cus¬ 
tomary rate prevailing in the District of Columbia, from 
the said 27th day of June, 1929, until the jury file^ its ver¬ 
dict. This additional sum is to be added as a fixec( amount 
to the fair market value of each parcel in the return made 
as to the value of each parcel, and not to be expressed in 
terms of interest on the award made by the jury. | 

X. The jury are instructed that if they find thht at any 
time from and after the passage of the Act of Congress on 
the 4th of March, 1927, authorizing the Secretary of Agri¬ 
culture to acquire land for an Arboretum, the owners of the 
property herein condemned have been hindered from exer¬ 
cising their rights of ownership by dedication of streets, or 
subdivision of the land for building upon the sam^, or cut¬ 
ting trees, or excavating, grading or otherwise altering its 
physical condition, they may take into consideration this 

fact in fixing the amount of compensation to be paid 
79 for the land in addition to the fair market value 

thereof, to the extent of awarding compensation 
equivalent to interest from such time until such reasonable 
time after the rendition of their verdict as the j^urv find 
the property owners will actually receive thq money 
awarded to them. 

XII. The jury, during the course of its deliberations, 
may at its own convenience, and without application to 
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either Court or counsel, make such further views of the 
properties involved as it may deem necessary, provided 
the whole jury is present. 

These prayers were refused by the court and exceptions 
noted by the property owners. 

Counsel for the property owners then moved to dismiss 
the proceeding upon the ground of the motion made by him 
before filing his answer in this case, which motion was 
overruled and an exception noted. 

The foregoing is the substance of all the testimonv bear- 
ing upon the exceptions herein reserved on behalf of the 
property owners, and as all of said exceptions have been 
duly noted and allowed as aforesaid, and duly entered upon 
the minutes of the court, before the jury retired to consider 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order to make the 
same part of the record herein, which is hereby ordered so 
that the respondents may have their case reviewed on 
appeal, the respondents, by their attorney, move the Court 
to sign and seal this, their bill of exceptions, to have the 
same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the Court, and thereupon, the re¬ 
spondents tender this, their bill of exceptions, and request 
the Court to sign and seal the same, which is accordingly 
done now for then this 27th day of April, A. D. 1931. 

ALFRED A. WHEAT, [seal.] 

Chief Justice. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5423. William C. Miller and Robert C. 
Howard, trustees, appellant, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed 
Jun. 10, 1931. Henry W. Hodges, Clerk. 
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Cmul of Appeals of the District of Colombia 

| 

October Term, 1931. 


No. 5423. 


WILLIAM C. MILLER AND ROBERT C. I 
HOWARD, TRUSTEES, 
APPELLANTS. 

i 

VS. 

I 

I 

THE UNITED STATES OF AMERICA. j 


BRIEF FOR APPELLANTS. 


Statement of Facts. 

i 

William C. Miller and Robert C. Howard, surf 

i 

viving trustees under a deed in trust, dated May 
28, 1923, and recorded in Liber 4969, at folio 119, 
were the owners of two parcels of unimproved land 
contiguous to one another, which, together with other 
parcels of land belonging to different owners, were 
sought to be condemned in this proceeding. Parcel 
No. I contained 12.4602 acres of land (R. 4), and 
Parcel No. II contained 20.3857 acres (R. 4). All 

i 

i 

! 

| 

| 

i 
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of both parcels were sought by the United States 
for the purpose of an Arboretum. 

The Act of Congress, approved March 4, 1927, 
Chap. 505, 44 St. at L. 1422, provided* * The 
Secretary of Agriculture is authorized in his dis¬ 
cretion to acquire, within the limits of the appropria¬ 
tion authorized by this act, by private purchase, 
condemnation proceedings, or gift, land so located 
or other land within or adjacent to the District of 
Columbia. Provided that the purchase price of any 
part of said land shall not exceed the full value as¬ 
sessment of such property last made before pur¬ 
chase thereof, plus twenty-five per centum of such 
assessed value.’’ This Act authorized to be appro¬ 
priated a sum not to exceed $300,000.00. The Act 
of Congress, approved December 2, 1927, Chap. 5 
(45 St. at L. 14), appropriated the sum of $300,- 
000.00, available until June 30, 1929, for the ac¬ 
quisition of land, for necessary expenses incident 
thereto, including the employing of persons, and 
contracting for title abstract services pursuant to 
the Act authorizing the Secretary of Agriculture to 
establish a National Arboretum. 

The Secretary of Agriculture proceeded to acquire 
by private negotiation, in accordance with these 
acts of Congress, 189V2 acres of land, and expend in 
the acquisition of this land, and expenses incident 
thereto, approximately $225,000.00 (actual figures 
$228,531.24) leaving available for expenditure ap¬ 
proximately $75,000.00 (R. 18), (actual figures 
$71,468.76). 

The petition, filed June 26, 1929, four days before 
the appropriation would lapse, sought to acquire 
five parcels of land in all, with a total acreage of 
77.8032 acres. The land of Miller and Howard, 
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i 

Trustees, designated as Parcel No. II, had a front¬ 
age of 2,023.31 feet bordering on the taking liife 
of the Anacostia Park and both parcels comprised 
32.8459 acres. The proceeding was had under |a 
recently enacted Act of Congress, approved March 
1, 1929 (Sec. 100, Title 25, D. C. Code, p. 353), pro¬ 
viding a new procedure in condemnation cases. 

The jury awarded to Miller and Howard, Trus¬ 
tees, for Parcels No. I and II, $62,407.21 (R. 16), and 
the total award for all five parcels of land con¬ 
demned, including that of the appellants, was 
$138,459.66, exceeding the amount of the appropria¬ 
tion available by $63,459.66. With the other expend¬ 
itures and incidental added costs the excess above 
the appropriation is much larger than this sum. 

The Secretary of Agriculture, authorized by Con¬ 
gress to expend $300,000.00 for the Arboretum, h^s 
undertaken to acquire land by purchase and con¬ 
demnation at a cost to the United States of more 
than $63,459.66 above the limit of his appropria¬ 
tion. An attempt by the Secretary of Agriculture 
to secure the appropriation of an additional $200^- 
000.00 was made in Congress, February 28, 1931, 
and the bill was rejected (Cong. Rec. Vol. 74, p. 
6566). | 

The appellants by special appearance and motion 
to dismiss the petition, filed July 31, 1929 (R. 10);; 
by the answer under protestation, filed December 3, 
1929 (R. 12); by the motion to set aside and vacate 
the verdict, and enter a judgment of dismissal, filed 
December 24,1930 (R. 16); and by the motion to dis¬ 
miss the proceeding, filed February 5, 1931 (R. 18), 
have sought to show to the Court that this proceed¬ 
ing is in violation of their constitutional rights, and 
that the Secretary of Agriculture was acting beyond 
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the extent of the authority given to him by Congress, 

and had sought to condemn land in excess of that 

authority. 

* 

This appeal is from the judgment (R. 22), “ * * * 
that William C. Miller and Robert C. Howard, sur¬ 
viving trustees, * * * owning said property, and 
entitled to the sum awarded as just compensation 
therefor, have judgment against the United States 
in said sum of $62,407.21 so awarded, as just com¬ 
pensation for said parcel,” with a restriction written 
in said judgment that upon payment of the said sum 
to the parties entitled at the date of the payment 
the land be condemned for and to the United States 
of America. 

ASSIGNMENTS OF ERROR—1 TO 5. 

1. In overruling the motion, filed July 31, 1929, to 
dismiss the petition, upon the grounds therein set 
forth. 

2. In overruling the motion to enter judgment of 
dismissal filed December 24, 1930. 

3. In overruling motion to dismiss proceedings 
filed February 5,1931. 

4. In entering judgment for the condemnation of 
the land, March 3,1931, said judgment being a tak¬ 
ing of the land of the owners without just compensa¬ 
tion in violation of the 5th Amendment of the Con¬ 
stitution of the United States. 

5. In entering judgment for the condemnation of 
the land, which judgment was not due process of 
laic for the reason that the Act of Congress author¬ 
izing the purchase and condemnation of land for the 
Arboretum, authorized the Secretary of Agriculture 
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to acquire land within the limits of $300,000.00, and 
that when the judgment was entered this limitation 
had been exceeded, and the Court was without juris¬ 
diction of the case (R. 23). 

These assignments of ereror are all directed to 
the point that the taking by the United States of 
the property of appellants in this proceeding is voijd 
for the reason that the Acts of Congress of March jt, 
1927, December 22, 1927, and March 1, 1929, and the 

proceedings had in this cause, purporting to be by 

! 

virtue of such Acts of Congress, have the result of 
taking appellants’ property without due process bf 
law and without just compensation, in violation bf 
the 5th Amendment of the Constitution of the Unitejd 
States. 

i 

Points and Authorities. 

FIRST POINT. THE JUDGMENT IN THIS | 

CASE IS VOID. 

i 

j 

The whole proceeding by condemnation is strictly 
statutory and it must be affirmatively shown that the 
statute has been substantially complied with. Browh 
vs. Macfarland, 19 App. D. C. 525; Macfarland vL 
Moore, 32 App. D. C. 213. 

In Macfarland vs. Elverson, 32 App. D. C. 81-85, it 
was said: 

j 

4 ‘If any doubts exist as to the authority tb 
proceed under such statutes, these doubts 
must be resolved in favor of the person whose 
property is sought to be taken.” 

In Fay vs. Macfarland, 32 App. D. C. 295, it was 
said: 
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“It must clearly appear, either by express 
admission of the parties, or by competent evi¬ 
dence, that all the jurisdictional requirements 
are present before the court can lawfully pro¬ 
ceed. 7 J 

In Lynchburg Investment Corp. vs. Rudolph, 40 
App. D. C. 129, it was said: 

“ * * * every step required to be taken by 
the public officials in thus subjecting private 
property to public use, must be literally fol¬ 
lowed. 7 7 

The Act of March 1, 1929 (45 Stat. at L. 1415), 
under which this proceeding was filed, provided: 
“That whenever the head of any executive depart¬ 
ment or independent bureau, or other officer of the 
United States or anv board or commission of the 
United States, hereinafter referred to as the acquir¬ 
ing authority, has been, or hereafter shall be au¬ 
thorized by jlaw to acquire real property in the Dis¬ 
trict of Columbia, for the construction of any public 
building ori work, or for parks, parkways, public 
playgrounds, or any other public purpose, such 
acquiring authority shall be, and hereby is author¬ 
ized to acquire the same in the name of the United 
States by condemnation under judicial process 

* * * J 7 

• 

By Section 18 of the same Act there is provided: 
“* * * the court shall enter judgment against the 
United States in favor of the parties entitled for the 
sum or sums awarded as just compensation, respec¬ 
tively, for the lands condemned for the use of the 
United States. 77 
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By Section 19, it is provided that such final judgf 
ment “ shall have like force and effect as a mone^ 
judgment rendered against the United States by the 
Court of Claims in a suit in respect of which the 
United States has expressly consented to be suedj 
and the amount of any such final judgment shall be 
paid out of any specific appropriation applicable tb 
the case, if any such there be; and wdien no such ap¬ 
propriation exists, said judgment shall be paid ip 
the same maimer * * * as judgments rendered by 
the Court of Claims. * * * 

i 

1. The Authority to Condemn. ! 

The only authority which the Secretary of Agri^ 
culture had was contained in the Act of March 4^ 
1927 (R. 2). The Act of December 22, 1927, simply 
appropriated money in accordance with the pron 
visions of the former Act. 

The Act of March 4, 1927, placed two specific 
limitations upon the power of the Secretary of| 
Agriculture to acquire land: (a) He was limited toi 
the expenditure of a total sum not to exceed 
$300,000.00, and, (b) he was restricted by the pro-! 
viso that the purchase price of any part should not! 
exceed the full value assessment of such property! 
plus twenty-five percentum. His authority was so 
limited by the specific provisions of this Statute thatj 

i 

he was without any authority to condemn land if the 
value was such that it would exceed either of these: 
limitations. This was not the ordinary case of 
authority to condemn with an absolute appropriation; 
for payment, but it was a limited authority to! 
condemn. ! 


i 
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Both limitations were exceeded by the value of 
the land as fixed by the jury, and therefore the re¬ 
stricted authority to condemn was no longer an 
authority—it had become a prohibition which pre¬ 
vented him proceeding to take the land. There w’as 
no other authority to condemn, and the limited 
authoritv had been measured and found to be no 
authority at all. His proceeding, commenced upon 
what seemed to be authority, was now demonstrated 
to be without authority and void. 

The limitations put by the Act of March 4, 1927, 
spoke the intention of Congress as clearly as if it 
had said: “No authority is given to institute any 
proceeding to acquire land of a value or in an 
amount greater than the limits herein expressed.” 

It was a condition precedent to the acquiring of 
this land that it could be condemned, or bought by 
private contract within the limits fixed. The acts 
of the acquiring authority and the intrinsic worth 
of the land have made it impossible that the condi¬ 
tion can be complied with, and the proceeding must 
fail. 

Further, the provisions for payment of the judg¬ 
ment, provided for in the Act of March 1, 1929, did 
not apply in this case, because this was a casus 
omissus. It was not the case of an unrestricted 
appropriation from which the judgment could be 
paid; it was not the case of an unrestricted author¬ 
ity which could be made the basis of a judgment 
claim against the United States similar to that of 
the Court of Claims, but it was the case of a limited 
authority and limited appropriation, for which the 
Act of March 1, 1929, made no provision. 


2. Authority to Make Compensation. 


i 


In the case of Chicago, B. & Q. Ry. Co. vs. Chi¬ 
cago, 166 U. S. 226,17 Sup. Ct. 584, it was said: j 

“The legislature may prescribe a form bf 
procedure to be observed in the taking of pri¬ 
vate property for public use, but it is not due 
process of law if provision be not made foi* 
compensation.” 

The Secretary of Agriculture was not authorized 
to pay for the land if it exceeded the limitations bf 
the Act of March 4, 1927. He had no authority tb 
pay for any land in excess of the limited sum bf 
$300,000.00, and only then if its value were less than 
the full value assessment plus 25 per centum. He 
was, therefore, prevented from using the appro¬ 
priation for the purpose of making just compensa¬ 
tion for the land, if such just compensation wa|s 
found to be in excess of the limitations of the Act, 
either in aggregate of all commitments, or in regard 
to the full assessment value plus 25 per centum, and 
there was no provision by the legislature for com¬ 
pensation. 

This is not only the clear meaning of the Act, but 
it is also the interpretation placed upon the Act by 
the United States Government, speaking through it|s 
Comptroller General in his opinion A-35500 (printed 
as an appendix to this brief). After stating that 
in order to acquire the land of appellants, additional 
legislation by Congress was necessary, he stated in 
concluding: 

| 

“In the absence of such adequate legislation, 
however, I have to advise that there is no 
authority of law to make payments, or incur 
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obligations for the acquisition of land under 
the authority of the National Arboretum Act 
of 1927, in amounts in excess of those pro¬ 
vided for therein. That is to say, the cost to 
the United States of any of the land may not 
be in excess of the assessed value plus twenty- 
five per centum, whether the land be acquired 
by private purchase or by condemnation 
proceedings, and the aggregate commitments 
for all such acquisitions must not exceed 
$300,000.00.” 

i 

% 

In a prior opinion, rendered in 1926, reported in 
6 Comp. Gen. 145, he had already ruled that the 
terms of the proviso were equally applicable to land 
obtained by private negotiations and land sought by 
condemnation. The contemporaneous interpretation 
of a statute by the administrative officers, acquiesced 
in thereafter, will be followed by the courts. Kalb- 
fus vs. Siddons, 42 App. D. C. 310; Luchs vs. Christ¬ 
man, 42 App. D. C. 326. 

It follows, therefore, that there is no authorization 
to acquire the land and no appropriation available 
from which the judgment of the court can be paid 
in this particular case. 

3. Effect of Verdict Upon Authority to Condemn. 

But even if it should be held that under the pro¬ 
visions of the Act of March 4, 1927, there was au¬ 
thority to commence the condemnation proceedings, 
and to carry them on until it became manifest that 
the limitations of the authority conferred had been 
exceeded, and to do this notwithstanding the issue 
on that point tendered by the answer of appellants 
(R. 12), at the instant that the verdict of the jury 
making awards for the various parcels of land 
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sought to be condemned was filed (R. 16), the value 
of the land sought to be condemned was made mat¬ 
ter of law, and it unmistakably appeared that thb 
Secretary of Agriculture was exceeding the limitaj- 
tions of the Act and that the value of the land fixed 
by the jury was in excess of the unexpended portion 
of the appropriation at the command of the Secre¬ 
tary of Agriculture. 

It now became evident that the proceeding was onb 
without jurisdiction and the court should have dis¬ 
missed it. 

Before instituting condemnation proceedings, the 
government had acquired 189% acres of land at a 
cost of approximately $225,000.00, leaving availably 
for the parcels of land sought to be condemned, ap^ 
proximately $75,000.00 (It. 18-19). j 

The verdict of the jury for the five pieces 
amounted to $138,459.66 (R. 16), and the discrepancy 
between the value and the available money was 
pointed out to the court in the motion to dismiss of 
December 24, 1930 (R. 16). 

In the case of United States vs. Gettysburg Elec¬ 
tric R. Co., 160 U. S. 668; 16 Sup. Ct. 427, upon ^ 
somewhat similar case, the Supreme Court said: . 

i 

“If it appeared by proof that the approi- 
priation for the purpose indicated had been 
exhausted before the preceedings had been 
commenced, to take the land in controversy, of 
during the hearing, then the provisions in th^ 
joint resolution directing that no obligation or 
liability upon the part of the government 
should be incurred, or any expenditure made!, 
except out of the appropriations already 
made, and to be made during the then session 
of Congress, would give rise to a very serious 
question . 79 
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This court in the case of Macfarland vs. Elver- 
son, 32 AppL D. C. 81, held that the fact that no ap¬ 
propriation had been made to pay for land sought 
to be taken under the provisions of the Code, at the 
time the condemnation proceedings for that purpose 
were instituted, was no argument in favor of the con¬ 
tention that funds would not be available for such 
payment when the time arose in the course of the 
proceeding when the proper authorities might be 
called upon to make such payment. 

In the case at bar, the proper time had arrived to 
make the payment and notwithstanding the fact that 
the Secretary of Agriculture had been limited to the 
expenditure of $300,000.00 and had expended all but 
less than $75,000.00 thereof, and that the judgment 
of the court entered on the verdict of the jury would 
exceed the limitation of $300,000.00, the court pro¬ 
ceeded to give judgment in favor of the land owners 
against the Government of the United States upon 
this verdict, which fixed the values in an aggregate 
of more than $64,500 in excess of the appropriation. 
This, we submit, was a taking of the land without 
due process of law and without just compensation, 
and was beyond the jurisdiction of the court. 

Furthermore, on the 4th of January, 1931, judg¬ 
ment was entered awarding $18,482.98 to the owners 
of Parcel No. Ill (R. 18), and $34,213.05 to the owner 
of Parcel V, a total of $52,679.03. 

Thereupon appellants made the motion to dismiss 
the proceeding, filed February 5, 1931 (R. 18). In 
this motion they called attention to the fact that the 
two prior judgments had reduced the amount of the 
available appropriation to $22,303.97, and that any 
judgment thereafter entered for the condemnation 
of appellants’ parcels would be a taking of their 
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i 

I 


i 
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property in violation of the Fifth Amendment. Not¬ 
withstanding this, the court proceeded to adjudge 
that the appellants “owning said property, and en¬ 
titled to the sum awarded as just compensation 
therefor, have judgment against the United States 
in said sum of $62,407.21 so awarded as just com¬ 
pensation * * *” (R. 22). This made the total 
commitments by agreement and condemnation 
nearly $45,000.00 more than Congress had authorized 
without taking into consideration the award fdr 
Parcel V. 

There is absolutely no way by wdiich this judgment 
can be collected from the United States except t*y 
waiting until such time, if ever, as Congress may see 
fit to change its mind and enlarge its appropriation. 
That it will ever do so is extremely doubtful. 

In Haverhill Bridge Proprietors vs. County Com¬ 
missioners, 103 Mass. 120, it was said: 

i 

i 

i 

; 

“The duty of paying an adequate compen¬ 
sation for private property taken is insepar¬ 
able from the exercise of the right of eminent 
domain. The act granting the powder mu^t 
provide for compensation and a ready means 
of ascertaining the amount. ” j < 


SECOND POINT. ACT OF MARCH 1, 1929, 

VOID. 

Taking of Property. 


IS 


Counsel for the appellants makes the further con¬ 
tention that the whole proceeding under the Act o£ 
March 1, 1929, is void for the reason that this Act 
provides for the giving of a judgment against thb 
United States to be collected, if no appropriation is 


i 


i 
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available, after the manner of a judgment of the 
Court of Claims, and that this judgment operates 
as a taking of land without just compensation. 

It has been established by the Supreme Court of 
the United States that where land is taken without 
simultaneous payment public faith and credit must 
be pledged to a reasonably prompt ascertainment 
and payment and there must be adequate provision 
for enforcing the pledge. Sweet vs. Rechel, 159 U. 
S. 380; Williams vs. Parker, 188 II. S. 491; Joslin 
Mfg. Co. vs. Providence, 262 U. S. 668. A mere judg¬ 
ment without adequate means of enforcing that judg¬ 
ment by legal process is not sufficient. Rogers vs. 
Bradshaw, 20 Johns 735; Brinkerhoff vs. Wemple, 1 
Wend. 470; Bloodgood vs. R. R. Co., 18 Wend. 9; 
Baker vs. Johnson, 2 Hill 342; People vs. Hayden, 6 
Hill 359; Boston, etc., R. Corp. vs. Salem, etc., R. Co., 
2 Gray (Mass.) 1; Haverhill Bridge Proprietors vs. 
County Commissioners, 103 Mass. 120; Brickett vs. 
Haverhill Aqueduct Co., 142 Mass. 394; Connecticut 
River R. R. vs. Commissioners, 127 Mass. 50. 

In Bloodgood vs. R. R. Co., 18 Wend. 9, the Chan¬ 
cellor said: 

“It certainly was not the intention of the 
framers of the constitution to authorize the 
property of a citizen to be taken and actually 
appropriated to the use of the public, and 
thus compel him to trust to the future justice 
of the legislature to provide him a compensa¬ 
tion therefor. The compensation must be 
either ascertained and paid to him before his 
property is thus appropriated, or an appro¬ 
priate remedy must be provided, and upon an 
adequate fund whereby he may obtain such 
compensation through the medium of the 
courts of justice, if those whose duty it is to 
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make such compensation refuse to do so.’’ 
“The public purse, or the property of th|e 
town or county upon which the assessment is 
to be made, may justly be considered ah 
adequate fund. He has no such remedy, how¬ 
ever, against the legislature to compel the 
passage of the necessary laws to ascertain the 
amount of compensation he is to receive, or 
the fund out of which he is to be paid. ’ ’ 

i 

In the case of People vs. Hayden, 6 Hill 359, the 

law was stated as follows: 

i 

i 

“ * * * I apprehend the settled doctrine, 
even as it respects the state itself, that, ait 
least, certain and ample provision must be 
first made by law, except in cases of public 
emergency, so that the owner can coerce pay¬ 
ment through the judicial tribunals, or other¬ 
wise, without any unreasonable or unneces¬ 
sary delay. ’’ 

In the case of Haverhill Bridge Proprietors vs. 

County Commissioners, 103 Mass. 220, it was said: 

i 

i 

“* * * the means for securing indemnity 
must be such that the owner will be put to no 
risk or unreasonable delay. ’ 9 

In the case of Sweet vs. Rechel, 150 U. S’. 390, Mr. 

Justice Harlan examined these authorities above 

i 

quoted, and announced the law: 

I 

“It is equally clear that an adequate pro¬ 
vision is made when the statute authorizing 
a public municipal corporation to take pri^ 
vate property for public uses, directs the regf 
ular ascertainment, without improper delay; 
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and in some legal mode, of the damages sus¬ 
tained by the owner, and gives him an un¬ 
qualified right to a judgment for the amount 
of such damages as can be enforced—that is, 
collected—by judicial process.” 

In Joslin Mfg. Co. vs. Providence, 262 U. S. 668, 
Mr. Justice Sutherland re-announced the law: 

“As an additional guarantee that the judg¬ 
ment obtained will be paid—and paid 
promptly—the owner under the statute may 
have execution issued against the city. These 
provisions adequately fulfill the requirements 
in respect to the ascertainment and payment 
of just compensation within the principles 
established bv the decisions of this court last 
above cited.” 

See also the case of Hays vs. Port of Seattle, 
251 U. S. 233. 

No case to the contrary was cited by counsel for 
the United States except the case of Crozier vs. 
Krupp, 224 U. S. 290. This case, after examination, 
will be found to have no bearing upon the situation. 
In this case' before 1910, the owner of a patent right 
infringed by the United States, had no recovery. 
The Act of June 25, 1910 (36 St. at L., Chap. 423), 
provided that in such case the owner of the patent 
might recover reasonable compensation by a suit in 
the Court of Claims. The bill prayed only a per¬ 
manent injunction preventing the infringement of 
the patent. The Supreme Court held that the bill 
should be dismissed without prejudice to the right 
of the complainant to proceed in accordance with the 
Act of 1910, and the court said: 
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4 ‘ Coming to apply these principles and con¬ 
fining ourselves in their application, as we 
have done in the statement, strictly to the 
conditions here before us, that is, the intan¬ 
gible nature—patent rights—of the property 
taken, the great possibilities in the essential 
operations of government that such rights 
may be invaded by incorporating them into 
property of a public character, of the vithl 
public interest involved in the subject-matter 
of the patents in question, and the grate 
detriment to the very existence of government 
which might result from interference with tljie 
right of the government to make and use in¬ 
strumentalities of the character of those with 
which the patents in question are concerned, 
of the purpose which the statute manifests to 
add additional protection and sanction to pri¬ 
vate rights, and the pledge of the good faith 
of the government which the statute plainly 
implies, to appropriate for and pay the Com¬ 
pensation when ascertained as provided in 
the statute, we think there is no room for 
doubt that the statute makes full and ade¬ 
quate provision for the exercise of the power 
of eminent domain, for which, considered in 
its final analysis, it was the purpose of the 
statute to provide/’ 

As this case is specifically confined in its applica¬ 
tion to the conditions then before the court, none of 
which are present in the case at bar, we respectfully 
submit that the case has no application to the con¬ 
demnation of unimproved land for the purpose of 
growing trees thereon. 

Contention That Land Is Not Taken. 

The attornevs for the United States contended, 
notwithstanding the judgment rendered under Sec- 


i 

i 

i 
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tion 18 of the Act of March 1, 1929, that the land is 
not taken until compensation is actually paid, and 
that the property owner is not injured because he 
still retains the ownership of the land until paid 
for it. 

To this propostion, however, we have two sound 
answers. First, that even if the judgment does not 
amount to a taking of our land, we are entitled to 
have a pledge by the government that the amount 
awarded by the jury will be paid with reasonable 
promptness, and in this case there was no pledge of 
payment, but on the contrary, an expression of the 
unwillingness of Congress to pay the amount 
awarded and the lapse of an unreasonable time with¬ 
out an appropriation for payment or assurance of 
such an appropriation ever being made, and, second, 
that the judgment provided for in Section 18 of the 
condemnation act does amount to a taking of the 
land. 

The grounds of the first answer are so self-evi¬ 
dent that we will argue no further than we have on 
this proposition, but simply call the attention of the 
Court to the fact that the verdict of the jury was 
filed December 3, 1930, and to the House of Repre¬ 
sentatives Report No. 2482, 71st Congress, Third 
Session, upon the bill carrying an appropriation of 
an additional $200,000.00. 

Effect of Judgment. 

As to the second answer above set out, we state as 
an established rule of law that the effect of a judg¬ 
ment is to merge prior rights of the parties and 
thereafter they are entitled to what the judgment 
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provides and nothing else. Here the judgment pro¬ 
vides for the recovery of money from the United 
States. 

In the case of United States vs. Loeffier, 11 Pet. 
100, it was said: 

4 4 If there be any one principle of law 
settled beyond all question, it is this, that 
whensoever a cause of action in the language 
of the law, transit in rem judicatam, and the 
judgment thereupon remains in full force un¬ 
reversed, the original cause of action! is 
merged and gone forever.” 

i 

How can the appellants have title to the land and 
also, at the same time, a judgment in money agaihst 
the United States? When does the taking of prop¬ 
erty take place under the provisions of the Act; of 
March 1, 1929? Undoubtedly at the time when the 
judgment for the money is rendered. Property is 
the exclusive right of possessing, enjoying and dis¬ 
posing of a thing. McKoen vs. Bisbee, 9 Cal. 137; 
70 Amer. Dec. 642. 

In the case of Buchanan vs. Warley, 245 U. S. 60, 
38 Sup. Ct. 16, it was said: j 

“Property consists of the free use, enjoy¬ 
ment, and disposal of a person’s acquisitions 
without control or diminution save by the law 
of the land.” j 

It is well established that there can be taking of 
property without any physical occupancy of the 
land. Portsmouth Harbor Land & Hotel Co. Vs. 
United States, 260 U. S. 327, 43 Sup. Ct. 135, where 
the repeated discharge of ordnance over a hotel vras 
held to be a taking of the property by the United 
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States; Pennsylvania Coal Co. vs. Mahon, 260 U. S. 
393, 43 Sup. Ct. 158, where a Pennsylvania statute 
requiring the leaving of pillars in a coal mine was 
held to infringe the Constitution as a taking of 
property without compensation; United States vs. 
Lynah, 188 17. S. 445, 23 Sup. Ct. 349, where a rice 
plantation was rendered valueless by the improve¬ 
ment of the navigation of the river; Pumpelly vs. 
Green Bay Co., 13 Wall. 166, where it was held that 
a serious interruption to the common and necessary 
use of the property would be equivalent to a taking 
within the meaning of the Constitution. 

There should also be read in connection with Sec¬ 
tion 18 other sections of the Act. Section 10 pro¬ 
vided for the filing of a declaration of taking con¬ 
taining a statement of the amount of money, esti¬ 
mated by the acquiring authority to be just compen¬ 
sation, and the deposit in the registry of court of 
the amount so estimated, whereupon the title is 
vested in the United States. If there should happen 
to be an underestimate of the value of the prop¬ 
erty, the court is directed to enter judgment against 
the United States for the difference. This judgment 
is the same judgment provided for in Section 18. 
It stands in place of the property, when given in 
accordance with Section 10, and it is the intent of the 
Act that it shall stand in place of the property in 
every case. 

Section 14 of the Act provides that no new struc¬ 
ture, or substantial alteration of a permanent na¬ 
ture, the purpose or natural effect of which is to 
enhance the value of the land to be taken, erected 
or made thereon after the institution of the con¬ 
demnation proceedings, shall be taken into consid- 
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eration In assessing and awarding compensation for 
said land. And it further provides that if, by &ct 
of the owner, the value of the land for the use for 
which it is to be taken, has been diminished, as by 
cutting trees, excavating, grading, or otherwise 
altering its physical condition, a reduction in the 
amount awarded for such diminished value can be 
made. 

Section 20 provides that an appeal from the final 
judgment shall not operate to prevent or delay tjhe 
vesting of title in the United States, and if the com¬ 
pensation finally awarded is more than the amount 
awarded by the judgment appealed from, the cofirt 
shall enter judgment for the deficiency. 

Section 21 provides that payment into the registry 
of court shall constitute payment to the owner. 

These sections, read in connection with Sections 
18 and 19, show that the intention by Congress Vas 
to take from the property owner the dominion o\ 4 er 
his land and subject it to the control of the Unitbd 
States, giving to him as the equivalent a judgment 
against the United States for the value of the land. 
But dominion over land is property in the land, atid 
the effect of this Act is to deprive the owner of the 
exercise of those rights which constitute property. 

Let us consider, therefore, the effect of the judg¬ 
ment. After the judgment is entered, can the United 
States decide that it does not want this property and 
dismiss the proceeding? Could the appellants enter 
on the land and cut down the trees that are growing 
there, or make any other changes or alterations, or 

* 7 I 

would the United States, in such case, proceed 
through the courts to enjoin them? If any increase 
in value has taken place since the judgment, or may 
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take place before another appropriation is passed 
by Congress, will it inure to the benefit of appel¬ 
lants or to the United States? Can the appellants 
dispose of this property with the pending judgment 
of record? If we receive no interest on the judg¬ 
ment, then we are not receiving just compensation: 
whereas, if we are entitled to interest, this will estab¬ 
lish the fact that the land has been taken. 

In this particular case there is another act of 
dominion over the land by the United States in writ¬ 
ing the letter to the District Commissioners eighteen 
months before the proceeding wras filed (R. 53), 
which, through the comity extended by the District 
Commissioners, had the effect of preventing the land 
owmers from dedicating streets or alleys through 
these tracts, or erecting any improvements upon the 
land since January 18, 1928. 

We have sufficiently emphasized the fact that there 
is no appropriation available for the payment of the 
judgment. It is respectfully submitted that the 
judgment entered in this cause was a taking of the 
land; that there is no way in which the judgment 
can be collected, and, therefore, the taking is without 
compensation. 

ASSIGNMENT OF ERROR NO . 6. 

6. In excluding the testimony offered of the sale 
by Gruver <& Thrift to the District of Columbia. 

The testimony on this point was offered (R. 29-30). 
This exception is based on the case of O’Malley vs. 
Commonwealth, 182 Mass. 196, in which the opinion 
was by Mr. Chief Justice Holmes and which is de¬ 
cisive of the point in question if the Court follows 
that opinion. 
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ASSIGNMENTS OF ERROR NOS. 7 AND 17. 

i 

7. In refusing to admit evidence of the offer, of 
the owners to dedicate land for the extension \ of 
Oklahoma Avenue. 

17. In refusing to receive in evidence Howdrd 
Exhibit No. 9. 

The circumstances of the offer to dedicate Okla¬ 
homa Avenue appears (R. 35), and the circum¬ 
stances in connection with the offer of Howard Ex¬ 
hibit No. 9 appears (R. 50-53). The purpose of these 
offers was to show that the Secretary of Agriculture 
had actually exercised acts of dominion over the 
appellants’ land prior to the institution of the pro¬ 
ceeding to condemn; that the land was actually taken 
when the letter of the Secretary of Agriculture was 
written and acted upon to the extent that the dedi¬ 
cation of Oklahoma Avenue was refused (R. 50-53). 

Furthermore, it was the claim of an expert for the 
United States that the low value assigned to the 
property by him was based upon his opinion tfyat 
the city had moved in other directions and avoided 
this section “because of its not being available|at 
this time under the public highway system” (R. 39). 

It is submitted that the appellants should have 
been allowed to introduce this evidence in order! to 
show that it was the act of the Secretary of Agri¬ 
culture that prevented the property from being m^de 
available in accordance with the highway plan. Tljey 
should also have been permitted to make this proof 
in order to have obtained compensation for their 
land from the 8th day of January, 1928. 

| 

i 


i 

i 
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ASSIGNMENTS OF ERROR NOS. 8 AND 9. 

8. In permitting the comparison between the New 
York Avenue property and the property in con¬ 
demnation. 

9. hi refusing to permit the witness to testify on 
cross-examination as to the price at which the New 
York Avenue property had been sold after it had 
been rezoned. 

These refer to (R. 38) when the government expert- 
testified to a sale of thirtv-four acres of land between 
New York Avenue and West Virginia Avenue oppo¬ 
site the railroad tracks, which had been part of the 
old Ivy City race course. Tbe Ivy City property 
was flat. Opposite it, across the railroad tracks, 
were the roundhouses and shops of the B. & 0. Rail¬ 
road, and Montello subdivision. As you approached 
it from the city on West Virginia Avenue, there was 
a colored settlement beyond Mount Olivet Road and 
a colored settlement on both sides of Montello Ave¬ 
nue. North of Mount Olivet Road there was an in¬ 
cinerator plant not now used. Mount Olivet Ceme¬ 
tery comes out on West Virginia Avenue north of 
the tract. In fact, the onlv resemblance between the 
New York Avenue tract and Parcels Nos. I and II 
was “it is a piece of acreage in that general section 
and has a certain value as a basis for forming an 
opinion of the condemned land.” 

The same witness stated that if this land had been 
subdivided he doubts if a single lot would have been 
sold to a white person for a home. It was further 
testified by this witness that the Ivy City, or New 
York Avenue, property had great probabilities of 
being rezoned for commercial use, and that it had 
been rezoned immediately after the sale (R. 38). 
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It is submitted that the two properties offered po 
reasonable grounds of comparison. 

The exception covered by the Ninth Assignment 
was to the refusal of the court to permit the price 

j 

at which the property sold after being rezoned to 
be shown. The only change that had taken place 
in the property was this rezoning. The character 
of this New York Avenue property had always been 
commercial and it should not be compared with the 
residential property of appellants. The price ob¬ 
tained when rezoned would have developed this fa0t. 

ASSIGNMENTS OF ERROR NOS. 10, 11 j 

AND 14. I 

, i 

10. In refusing to permit an expert witness for 
the government to he asked on cross-examination 
whether his judgment of value would he affected 
hy an agreement between the owners of the taken 
land and adjoining owners for sale of both tracts 
as an entirety. 

11. In refusing to permit cross-examination of an 
expert witness for the government as to whether the 
value of the land would he increased if adjacent 
property might he economically subdivided in con¬ 
nection with it. 

14. In refusing to permit the property owners to 
prove, in rebuttal, that an agreement existed between 
the owners that the land condemned and the adja¬ 
cent land sho'idd be held together as a unit. 

The first two assignments of error refer to the 
exceptions noted (R. 40). These were questions bn 
cross-examination and were asked of a government 
expert to test his grasp of the situation presented. 
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The Assignment of Error No. 14 refers to the ex¬ 
ception shown (R. 44). In this case they were con¬ 
demning only Parcels I and II. If the land had a 
higher value by reason of the fact that the owners 
of the adjoining Ross tract had entered into 
an agreement to hold all the property together as 
a unit and to sell or subdivide as a unit, the appel¬ 
lants should have been entitled to show that fact 
to the jury. If an adjoining tract had been used 
for a use which lessened the value of the land con¬ 
demned, that fact could be shown, and we see no 
reason whv anv fact which showed the use or agree- 
ment for the use of an adjoining tract could not be 
offered in evidence so long as it affected the value 
of the land sought to be taken. 

In Little Rock Junction Co. vs. Woodruff, 49 Ark. 
381; 4 A. S. R., 51, it was said: 

“As a general guide to the range which the 
testimony should be allowed to assume, we 
think it safe to say that the land owner should 
be allowed to state and have his witnesses to 
state, every fact concerning the property 
which he would naturally be disposed to ad¬ 
duce in order to place it in an advantageous 
light if he were attempting to negotiate a sale 
of it to a private individual . 9 ’ 

This is only another way of stating the rule which 
the Supreme Court of the United States laid down 
in Boom Co. vs. Patterson, 98 U. S. 403: 

“In determining the value of land appro¬ 
priated for public purposes, the same consid¬ 
erations are to be regarded as in a sale of 
property between private parties.” 
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ASSIGNMENT OF ERROR NO. 13 . . 

13 . In refusing to permit the government witness 
on cross-examination to be questioned as to the price 
received by Cafritz for the land sold to the United 
States. 

The exception on which this is based is found (R. 
42). The Secretary of Agriculture had, through 
private negotiation, purchased 18914 acres of land 
for this project. Some of this acreage was pur¬ 
chased from one Cafritz by private negotiation. We 
submit that the property owners were entitled to 
have the jury told the price that the Secretary pf 
Agriculture had paid to Cafritz for the land pur¬ 
chased from him. We think this comes within the 
rule that a government expert may be cross-exaifi- 
ined to test the basis of his estimate of value and, 
also, within the rule laid down by the court in the 
case of O’Malley vs. Commonwealth 182 Mass. 196.1 

ASSIGNMENTS OF ERROR NOS. 15 AND 16 . \ 

j 

15 . In refusing to permit an expert witness offered 
by the property owners, in rebuttal, to testify as to 
what studies he had made as to the opening of thor¬ 
oughfares and highways through the land, and to 
give his opinion as to the necessity thereof. 

16 . In ref using to permit the property owners tp 
offer evidence in rebuttal, tending to contradict the 
conditions described by the government experts. 

The government expert testified at length to 
studies made by him of the area surrounding the 
land to be taken, the trend of development in the 
section, the number of houses that had been built in 
the section of the city outlined by him, and the length 
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of time that would elapse before the property could 
be developed; and that the expert disagreed with 
the conclusions reached by Lindholm in his report. 

Another expert for the government testified that 
the land was inaccessible for subdivision; that it 
would not be found to be attractive to any purchaser 
for a home if it were subdivided and homes built 
upon it. 

Thereupon, the property owners called as a wfit- 
ness an expert real estate man and asked him what 
studies he had made as to the opening of thorough¬ 
fares and highways through their land, to which the 
court sustained an objection on the ground that it 
was not proper rebuttal (R. 44). 

Thereupon, the property owners offered to prove 
that this expert had studied the traffic conditions, the 
need for streets in the locality, the studies made by 
the District Commissioners and the National Park 
& Planning Commission about the location of Okla- 
home Avenue, and other facts tending to show that 
he was thoroughly qualified to contradict the state¬ 
ments of the government experts. The government 
expert’s opinion might be rejected by the jury if it 
were shown to them that conditions were not as he 
described them, and the only way in which this 
could be done was through some other person who 
had studied these conditions. 

ASSIGNMENT OF ERROR NO. 19. 

19. In revising to permit testimony in rebuttal as 
to the best method of subdivision. 

This is based upon the exception taken (R. 55). 
The property owners called an expert in the subdi¬ 
vision of suburban property, and asked his opinion 
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as to the best way to develop a subdivision of Par¬ 
cels I and II, thereby seeking to overcome the effect 
of the testimony of the government witness that the 
property could not be subdivided according to the 
system of highways without loss of land which would 
have no street frontage (R. 39). We submit that this 
was clearly proper rebuttal. 

i 

! 

ASSIGNMENTS OF ERROR NOS. 20 AND 21. 

I 

20. In grantmg Prayer V. 

21. In granting Prayer VI. 

Objection was made to Prayer V upon the grouhd 
that it prevented the jury from finding that an ab¬ 
sence of sales in this vicinity since the 4th of March, 
1927, might have been caused by the intention of the 
government to take this property. In other words, 
it permitted the jury to find a low value due to the 
absence of sales which may have been caused by the 
fact that the government had authority to take this 
property and had not exercised it. It is a matter of 
common knowledge that the intention of the govern¬ 
ment to take land precludes any sales for the pur¬ 
pose of improving the same. 

Prayer VI was objected to on the ground that it 
prevented the jury from taking into consideration 
the time that might elapse between the rendition pf 
their verdict and the payment by the government for 
the land. This is a vital element of just compensa¬ 
tion. If the proceeding should be held not to be un¬ 
constitutional, then certainly the jury should have 
been advised that there was no appropriation avail¬ 
able, and that the land could not be paid for until 
Congress made an appropriation. 
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ASSIGNMENT OF ERROR NO. 23. 

23. In refusing to grant the Prayers VI, VII, IX 
and X offered by the property oiuners. 

Prayer No. VI, offered by the property owners, 
it is submitted, is a fair statement of the rule of law 
that should govern the award and is not adequately 
covered by any instruction asked for by the United 
States. The vague, wordy and obscure Prayers 
No. II and No. IV, offered by the government, do 
not take the place of this prayer on behalf of the 
property owners. So also, Prayer VII, offered by 
the property owners, is a clear, fair expression of the 
law and much to be preferred to Prayer No. Ill of¬ 
fered on behalf of the United States. 

Prayer No. IX, offered by the property owners, 
refers to the provision of the Act of March 1, 1929, 
which it recites, and instructs the jury that the prop¬ 
erty owners should have, in addition to the fair 
market value i of their property, compensation for 
the taking of itheir land in the nature of interest on 
their money. 

Prayer No. X, offered by the property owners, was 
to the effect that if the jury found that the Secre¬ 
tary of Agriculture had prevented the property 
owners from exercising acts of dominion by dedica¬ 
tion of streets, etc., they should take this into con¬ 
sideration in fixing the market value, to the extent 
of awarding compensation equivalent to interest. 

The theory of condemnation is that the property 
owner shall receive his money simultaneously with 
the taking of his land as said by Mr. Justice Shaw 
in the leading case of Parks vs. Boston, 15 Pick. 198, 
208: 



I 

I 
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“If a pie-powder court could be called on 
the instant and on the spot, the true rule of 
justice for the public would be, to pay the com¬ 
pensation with one hand, while they apply the 
axe with the other.’’ 

Cited by the Supreme Court in the case of Old Do¬ 
minion Land Co. vs. United States, 269 U. S. 55, 46 

Sup. Ct. 39. | 

| 

4 4 The requirement that just compensation 
shall be paid is comprehensive and includes 
all elements and no specific command to In¬ 
clude interest is necessary when interest, or 
its equivalent, is a part of such compensa¬ 
tion.” | 

Seaboard Airline Co. vs. United States, 20l 
IT. S. 299; United States vs. Rogers, 255 
U. S. 163; Brooks-Scanlon Corp. vs. 
United States, 265 U. S. 106; Brown vs. 
United States, 263 U. S. 78. 

i 

i 

Respectfully summitted, 

i 

Joseph D. Suixivan, 

Attorney for Appellants .! 


i 

i 
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Appendix 

COMPTROLLER GENERAL OF THE TJNITE±) 

STATES 


March 19, 1931J 


There has been received your letter of February 
19,1931, as follows: | 

“ Under date of March 4, 1927 (44 St at. 1422), 
Congress authorized the establishment of a National 
Arboretum and pursuant to the terms of this Statute 
there was included in the First Deficiency Act, ap¬ 
proved December 22, 1927 (45 Stat. 14), the sumjof 
$300,000.00 for the purchase of land and related pur- 
noses necessary for the establishment of said Ar¬ 
boretum. Of this amount $228,531.24 has been ex¬ 
pended for acquiring land, and expenses incident 
thereto for the said Arboretum. All of these pur¬ 
chases were negotiated with the owners of the prop¬ 
erty by private sale, and were within the limits of 
the provision of Section 1 of the Arboretum Apt, 
which provides that the purchase price of any part 
of said land mav not exceed the full value assessment 

* I 

of such property last made before purchase thereof, 
plus 25% of such assessed value. 

“The Department endeavored to obtain additional 
land with the balance remaining of the $300,000.00, 
that is, $71,468.76, within the limits of 125% of the 
assessed valuation prescribed by Congress for the 
purchase of same, but was unable to agree with the 
owners on the price. As these parcels of land were 


Washington 

A-35500 

The Honorable 

The Secretary of Agriculture. 

Sir: 
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in the immediate area of the land already acquired 
by the Department for the Arboretum, and were key 
properties necessary to the proper accomplishment 
of the purposes for which the appropriation was 
made, it was 1 found necessary to condemn several 
of these tracts. Accordingly, condemnation peti¬ 
tions were filed on parcels 162/4, 162/8, 172/3, 172/4 
and 172/9, and after the proper condemnation pro¬ 
ceedings the jury awarded a verdict of $138,459.66 
as the amount that the Government would be re¬ 
quired to pay for these five parcels. The assessed 
valuation plus 25% of these five parcels was 
$64,513.75, which amount was part of the unexpended 
balance of the $71,468.76. 

4 ‘Section 1 of the Act of March 4,1927, authorizes 
the Secretary of Agriculture to acquire lands for 
the purposes of a National Arboretum by private 
purchase, condemnation proceedings or gift. The 
question arises whether the limitation of 125% of 
the purchase price applied to all three methods of 
acquiring the land, that is; by gift, private purchase 
or condemnation, or whether the proviso is a limita¬ 
tion only upon the price that may be agreed upon in 
private purchase. Should this proviso be construed 
as limiting all methods of acquiring land for the 
National Arboretum, your opinion is requested 
whether Section 19 of the Act approved March 1, 
1929 (45 St at. 1415-22), an act to provide for ac¬ 
quiring land in the District of Columbia for the 
United States by condemnation, being later of enact¬ 
ment, does not amend the National Arboretum Act, 
in that the method of acquiring the property by con¬ 
demnation is an enlargement on the authority of 
the Act of March 4,1927, in so far as such condemna¬ 
tion proceedings are within the general limitation 
of the National Arboretum Act. 

“In view of the foregoing, it is requested that a 
decision be furnished this Department as to whether 
the balance of $71,468.76 of the $300,000.00 appropri¬ 
ated for this purpose may be used to pay the awards 
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in so far as this money will go toward such payment 
for any one or more of the tracts in question. 

4 ‘There is some doubt as to whether this mattjer 
should be presented in the form above outlined, lor 
whether, under Section 19 of the Condemnation Apt, 
immediately upon the award being made by the jury 
and confirmed by the Court, the item of $138,459,166 
should be presented to you as a claim against the 
Government, for certification by you to Congress. 
Section 19 above referred to reads as follows: 

I 

44 4 Any final judgment rendered against the Unitbd 
States under any provision of this Act shall hajre 
like force and effect as a money judgment rendered 
against the United States by the Court of Claims jin 
a suit in respect of which the United States has ex¬ 
pressly consented to be sued; and the amount of any 
such final judgment shall be paid out of any specific 
appropriation applicable to the case, if any subh 
there be; and when no such appropriation exists, 
said judgment shall be paid in the same mannjer 
(except with respect to interest) as judgments 
rendered by the Court of Claims in cases under its 
general jurisdiction.’ 

4 4 The fact that Congress has authorized the De¬ 
partment in the Act authorizing the National Ar¬ 
boretum to acquire land by gift, purchase or con¬ 
demnation would seem to indicate that Congrejss 
intended that such lands as could not be acquired 
within the amount authorized at 125% of the as¬ 
sessed valuation, could be condemned and the award 
made exclusive of the limitation of the 125% as the 
matter is then one not within the discretion of the 
Secretary but is in the hands of a jury appointed 
by the Court and its decision is final. ’ ’ 

i 

i 

The particular provisions contained in Section 1 
of the National Arboretum Act of March 4, 1927, 
44 Stat. 1422, with respect to the acquisition of land 
for carrying out its purpose, are that: 
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“* * * the Secretary of Agriculture is authorized 
in his discretion to acquire, within the limits of 
the appropriation authorized by this Act by private 
purchase, condemnation proceedings, or gift, land so 
located or other land within or adjacent to the Dis¬ 
trict of Columbia: Provided, That the purchase price 
of any part of said land shall not exceed the full 
value assessment of such property last made before 
purchase thereof plus 25 per centum of such as¬ 
sessed value.” 

Section 2 of the act authorizes an appropriation 
of $300,000 to be expended under the direction of 
the Secretary of Agriculture for the acquisition of 
land as specified in section 1. This amount was ap¬ 
propriated by the deficiency act of December 22, 
1927, 45 Stat. 14, and constitutes the only funds 
available for the acquisition of land for a National 
Arboretum. 

It should be noted that the provisions of section 1 
of the Arboretum Act, supra , contain two specific 
limitations with respect to the acquisition of land for 
the purpose indicated, the first being that the total 
amount to be expended for such acquisition should 
be within the limits of the appropriation authorized; 
that is to say, should not exceed the amount of 
$300,000, and second, that for “any part of said 
land” so acquired, the purchase price shall not ex¬ 
ceed the assessed value plus 25 per centum. These 
limitations are so clear and specific that they need 
no elaboration and there appears to be no doubt, 
also, as to their application in any event, whether 
the land is to be acquired by private purchase, by 
condemnation or otherwise, there being nothing in 
the act limiting the proviso to private purchases 
only. See 6 Comp. Gen. 145. 

With respect to your suggestion that the pro¬ 
visions of the National Arboretum Act may have 
been amended by the act of March 1, 1929, 45 Stat. 
1415, providing a general procedure for the acquisi¬ 
tion by condemnation of land in the District of 
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i 

i 
i 

Columbia for the United States, including provisions 
in section 19 thereof quoted in your letter as to the 
manner of payment of judgments rendered in such 
condemnation proceedings, it may be stated that it is 
a well established rule of construction that as be¬ 
tween two statutes relating to the same subject mat¬ 
ter, one special and the other general, the special 
statute will prevail over the general even though tlje 
special statute may have been enacted prior to the 
general statute unless the general statute contains 
specific provisions amending the prior special aqt 
or it is otherwise shown that the general statute was 
intended to supersede the special statute, which do^s 
not appear to be the case in the present matter. Sqe 
Rodgers vs. United States, 158 IT. S. S3. j 

Furthermore, even if section 19 of the act of 19^9 
could be held as applicable to amend the proviso }n 
section 1 of the National Arboretum Act relating tjo 
the payment of the assessed value, plus 25 p^r 
centum, it is not apparent how the other limitation 
in the act relating to the total amount made avail¬ 
able for the purpose, could be overcome. It is noted 
that section 19 of the act of 1929 provides that tfie 
amount of any such final judgment shall be paid opt 
of any specific appropriation applicable to the cage 
if any such there be, and that when no such appro¬ 
priation exists, said judgment is to be paid in the 
same manner, interest excepted, as judgments ren¬ 
dered by the Court of Claims in cases under its gen¬ 
eral jurisdiction. In the case presented by yofir 
submission, there is not involved a matter in whiqh 
a general authorization was granted by statute tjo 
institute condemnation proceedings for the acquisi¬ 
tion of land without making an appropriation, or 
making only a partial appropriation, therefor, in 
which event the judgment would be for reporting to 
the Congress for an appropriation as a judgment 
claim. The case presents rather a situation in which 
a specific appropriation was made to the full extent 
of the authorization and the limits of the appropria- 


! 

I 


38 


tion will be exceeded if the judgment claim is re¬ 
ported to the Congress for an appropriation to pay 
the same. 

Clearly there is no authority under existing law 
to acquire land for the National Arboretum at an 
aggregate cost in excess of $300,000. 

It is suggested that if it is determined administra- 
tivelv that the land involved in the condemnation 
proceedings, or any portion thereof, is needed for 
carrying out i the provisions of the National Arbo¬ 
retum Act, the matter is for presentation to the 
Congress administratively for such remedial legis¬ 
lation as that body may deem appropriate. In the 
absence of such adequate legislation, however, I have 
to advise there is no authority of law to make pay¬ 
ments or incur obligations for the acquisition of 
land under the authority of the National Arbo- 
return Act of 1927, in amounts in excess of those 
provided for therein. That is to say, the cost to 

the United States of anv of the land mav not be in 

• * 

excess of the assessed value plus 25 per centum, 
whether the land be acquired by private purchase 
or by condemnation proceedings, and the aggregate 
commitments for all such acquisitions must not ex¬ 
ceed $300,000. 

The questions submitted are answered accord¬ 
ingly. 

Respectfully, 

1 (Signed) J. R. McCARL, 

Comptroller General of the 

United States. 
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EXTRACT FROM HOUSE OF REPRESENTA¬ 
TIVES REPORT NO. 2482, 

71st Congress, Third Session. 

“ * * * The reason for the amendment is ek- 
plained in the following* letter: 

| 

Department of Agriculture, 
Washington, D. C., February 2, 1931. j 

i 

Hon. G. B. Haugen, 

Chairman Committee on Agriculture, 

House of Representatives. 

! 

Dear Mr. Haugen: In further reference to H. R. 
12717, a bill to authorize additional appropriations 
for the national arboretum, a hearing on which was 
held bv vour committee on January 12,1931, a situa- 
tion has developed which renders advisable the in¬ 
clusion in the bill of an amendment authorizing thje 
payment of awards under condemnation proceedings 
for the acquisition of lands under the act of March 
4, 1927, without limitation as to price based on as¬ 
sessed value of parcels of land acquired through 
condemnation. 

As was stated at the hearing, all lands purchased 
for the arboretum by agreement have been secured 
within the limitation of 125 per cent of the assessed 
valuation set by the act. The awards recently madp 
under condemnation proceedings against five parr 
cels are in excess of the limitations as to value and 
will require removal of that limitation to effectuate. 
The total excess of the jury awards in these cases, 
as set out on page 11 of the published hearings 
over the 125 per cent of the assessed valuation, is 
$73,945.91, and these lands, which are essential tp 
the development of the arboretum, can not be acf 
quired until authority to pay these awards exists. 

I accordingly recommend that the bill be amended 
by adding the following proviso: 


i 
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‘ Provided, That in the payment of awards under 
condemnation proceedings for the acquisition of 
lands under the Act of March 4, 1927, limitations as 
to price based on assessed value shall not apply.’ 

This suggested abrogation of the price limitation 
would relate only to lands acquired through con¬ 
demnation proceedings and is in line with the action 
of the House Appropriations Committee on the bill 
making appropriations for the government of the 
District of Columbia for the fiscal year 1932 (H. R. 
16738), as reported to the House January 30, 1931, 
to meet a substantially identical situation existing 
with respect to the acquisition of sites for school 
buildings and playgrounds. 

Very sincerelv vours, 

Arthur M. Hyde, Secretary. 

This legislation also has the approval of the Bu¬ 
reau of the Budget. 

It was brought out in the hearing that an informal 
decision of the Comptroller General had been made 
in reference to all land purchased under the 125 per 
cent limitation act, and that additional legislation 
would be required before he would authorize pay¬ 
ments. ’ 9 
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[Public —No. 867—70th Congress] 

[H. R. 13461] | 

An Act To provide for the acquisition of land in the District 


of Columbia for the use of the United States. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , That whenever the 
head of any executive department or independent bureau^ or other 
officer of the United States, or any board or commission of the 
United States, hereinafter referred to as the acquiring Authority, 
has been, or hereafter shall be, authorized by law to acquire real 
property in the District of Columbia for the construction of any 
public building or work, or for parks, parkways, public playgrounds, 
or any other public purpose, such acquiring authority shall be, and 
hereby is, authorized to acquire the same in the name of the United 
States by condemnation under judicial process whenever in the 
opinion of such acquiring authority it is necessary or advantageous 
so to do; and in every such case the Attorney General of the United 
States, upon the request of such acquiring authority, shall cause 
a proceeding in rem for such condemnation to be instituted in the 
Supreme Court of the District of Columbia, holding a special term 
as a district court of the United States, which court is hereby vested 
with jurisdiction of all such cases of condemnation with full power 
to hear and determine all issues of law and fact that may arise in 
the same. 

INSTITUTION OF PROCEEDINGS 


Sec. 2. Every such condemnation proceeding shall be instituted 
by filing in said court a verified petition which shall contaip or have 
annexed thereto the following: 

(1) A statement of the authority under which and the public use 
for which the lands are to be acquired. 

(2) A description of the lands to be acquired sufficient for the 
identification thereof. Where such lands, taken together, constitute 
all privately owned land in any square in the city of Washington 
it shall be sufficient to designate the same by the number of the square 
as the same appears on the records of squares in the office of the 
surveyor of the District of Columbia. 

(31 A plan showing the lands to be acquired. 

(4) The names of the owners of the lands to be acquired, so far 
as ascertainable by reasonable inquiry, and of the persons in actual 
and open possession of the same. It it shall appear from the land 
records of the District of Columbia that a right, title, interest, or 
estate in said lands was formerly vested in any person who is known, 
or may be presumed, to be deceased, which right, title, interest, or 
estate, if valid and subsisting, would be adverse to the person in 
present possession claiming to he owner of said lands, and the names 
of the heirs or devisees of such deceased person are not known, it 
shall be sufficient to describe them in the petition and in any order 
of citation or publication or other process thereon as w the unknown 
heirs or devisees” of such deceased person. And such designation 
shall be valid and effective to all intents and purposes as if all 
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persons claiming by, through, or under said deceased person had 
been specifically named. 

(5) A statement of the estate or interest in said lands which 
petitioner intends to acquire for the public use stated. 

(6) A prayer that said lands be condemned and taken for the 
use of the United States and that the title to the same in fee simple, 
or such estate or interest as may be specified, be vested in the United 
States. 

CITATION AND NOTICE 

Sec. 3. The court shall cause public notice of the institution of 
such proceeding to be given by an order of citation requiring all 
persons claiming to have any right, title, interest, or estate in the 
lands to be acquired, or to be entitled to compensation in respect of 
the taking of the same, and all persons occupying the same, to appear 
in said court on a day to be named in said order of citation to answer 
the petition and make claim for the compensation to which they deem 
themselves entitled. 

Sec. 4. Such order of citation shall contain a description of the 
lands to be acquired sufficient for the identification thereof and the 
names of the persons given in the petition as claiming to have any 
right, title, interest, or estate in said lands or to be entitled to com¬ 
pensation in respect of the taking of the same and as occupying the 
same. If any such person is alleged in said petition to be a non¬ 
resident of the District of Columbia, the order of citation shall also 
state the last place of residence of such person, if known. 

Sec. 5. Said order of citation shall be published at least once a 
week for three consecutive weeks in some newspaper of general cir¬ 
culation published in the District of Columbia. 

Sec. 6 . The court shall also direct service of a copy of said order 
of citation before the return date of the said order upon each of the 
persons named therein who is, so far as ascertainable by reasonable 
inquiry, residing or sojourning at the time within the District of 
Columbia. The court shall also require a copy of said order of cita¬ 
tion to be mailed, postpaid, to such of the persons named therein as 
may be shown by said petition or affidavit to be nonresidents of the 
District of Columbia, such copy to be addressed to such persons at 
their last known places of residence. 

DEFAULT IN APPEARANCE 

Sec. 7. In default of appearance on or before the return day speci¬ 
fied in said order of citation (or on or before such further day as 
the court for cause shown may allow for the purpose) every person 
having any right, title, interest, or estate in the lands described in 
said order, or entitled to compensation in respect of the taking of 
the same or entitled to the possession of, or occupying the same, shall 
be deemed to have consented to the taking and condemnation of said 
lands for the public purpose stated at and for such compensation as 
may be finally awarded therefor in the proceeding and shall be 
bound by all orders, judgments, and decrees that may be entered in 
said proceeding. 

Sec. 8 . The court may, by order, upon application and for cause 
shown, at any time prior to final judgment permit any person claim- 
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ing any right, title, interest, or estate in the lands to be acquired or 
to be entitled to compensation in respect of the taking of the same to 
appear in said proceeding upon such terms and conditions as the 
court may direct. 

GUARDIANS AD LITEM 

Sec. 9. If any person having, or claiming to have, any right, title, 
interest, or estate in the lands to be acquired, or entitled, or j claiming 
to be entitled, to compensation in respect of the taking of the same, 
or entitled or claiming to be entitled, to the possession of the same, 
appears to be under legal disability by reason of infancy,! insanity, 
idiocy, or other like cause, the court, after the return day!specified 
in the order of citation, upon the application of any person interested, 
shall appoint some suitable person as guardian ad litem to appear 
for such person under disability. Failure to apply for the appoint¬ 
ment of a guardian ad litem for any such person under disability 
shall not affect the validity of the proceedings. 

VESTING OF TITLE AND RIGHT TO COMPENSATION 

Sec. 10. The petitioner may file in the cause, with the petition or 
at any time before judgment, a declaration of taking signed by 
the authority empowered by law to acquire the lands described in 
the petition, declaring that said lands are thereb} 7 taken for the use 
of the United States. Said declaration of taking shall contain or 
have annexed thereto— 

(1) A statement of the authority under which and the public 
use for which said lands are taken. 

(2) A description of the lands taken sufficient for the identifica¬ 
tion thereof. 

(3) A statement of the estate or interest in said lands taken for 
said public use.' 

(4) A plan showing the lands taken. 

(5) A statement of the sum of money estimated by said acquiring 
authority to be just compensation for the land taken. 

Upon the filing of said declaration of taking and of the deposit 
in the registry of the court, to the use of the persons entitled thereto, 
of the amount of the estimated compensation stated in said declara¬ 
tion, title to the said lands in fee simple absolute, or such less estate 
or interest therein as is specified in said declaration, shall! vest in 
the United States of America, and said lands shall be deemed to 
be condemned and taken for the use of the United States, and the 
right to just compensation for the same shall vest in the persons 
entitled thereto; and said compensation shall be ascertained and ■ 
awarded in said proceeding and established by judgment therein, 
and the said judgment shall include, as part of the just compensa¬ 
tion awarded, interest at the rate of 6 per centum per annurii on the 
amount finally awarded as the value of the property as of the date 
of taking, from said date to the date of payment; but interest shall 
not be allowed on so much thereof as shall have been paid into the ; 
registry. No sum so paid into the registry shall be charged with 
commissions or poundage. 

Upon the application of the parties in interest, the court may 
order that the money deposited in the registry of the court, or any 
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part thereof, be paid forthwith for or on account of the just com¬ 
pensation to be awarded in said proceeding. If the compensation 
finally awarded in respect of said lands or any parcel thereof shall 
exceed the amount of the money so received by any person entitled, 
the court shall enter judgment against the United States for the 
amount of the deficiency. 

Upon the filing of a declaration of taking, the court shall have 
power to fix the time within which and the terms upon which the 
parties in possession shall be required to surrender possession to the 
petitioner. The court shall have power to make such orders in 
respect of encumbrances, liens, rents, taxes, assessments, insurance, 
and other charges, if any, as shall be just and equitable. 

SETTING DATE FOR TRIAL AND SELECTION OF JURY 

Sec. 11. When all the persons who have been summoned or pub¬ 
lished against in said case, as hereinbefore provided, have either 
answered or are in default as aforesaid, and all persons under legal 
disability have answered by their guardians ad litem, or in the 
judgment of the court ample opportunity has been given for the 
same, the case shall be regarded as ready for trial, and, upon the 
application of any party to said suit, the court shall forthwith set 
an early date to be especially fixed by it, not less than ten nor more 
than twenty days from the date of such application, for the trial 
of the issues of law and fact raised in said case, and the ascertain¬ 
ment of the compensation or damages to be awarded for the taking 
of the lands to be condemned. The court shall thereupon order the 
jury commission to draw from the special box provided for by law 
the names of as many persons, not less than twenty, as the court 
may direct, and to certify said names to the clerk of the Supreme 
Court of the District of Columbia as a panel of prospective jurors. 
The persons so certified shall be thereupon summoned by the United 
States marshal for the District of Columbia to appear in said court 
on the day specially fixed for the trial of said cause. Before 
selecting or impaneling said jury, the court may, in its discretion, 
cause a second, third, or other further list of prospective jurors to 
be drawn, certified, and summoned in like manner. From the per¬ 
sons so certified and summoned, the court, after examination on 
oath and in open court as to their qualifications, shall select and 
impanel a jury of five capable and disinterested persons who shall 
have the qualifications of jurors as prescribed by law for the courts 
of the District of Columbia, and in addition thereto shall be free¬ 
holders of said district and shall not be in the service or employment 
of the United States or of the District of Columbia. 

OATH OF JUROR 

Sec. 12. To the jurors so selected and impaneled the court shall 
administer an oath or affirmation that they are not interested in any 
maimer in the lands to be condemned and that they are not to their 
knowledge related to any person interested therein, and that they, 
will impartially and to the best of their judgment ascertain, appraise, 
and award just compensation for the lands to be condemned and 
taken in said proceeding. 
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VIEW 

i 

Sec. 13. After being selected, impaneled, and sworn, and before 
hearing the evidence, the jury shall be taken by the marshal upon 
the lands to be acquired at a time to be fixed by the court in order 
to view the said lands; and all parties in interest, their attorneys, 
and representatives shall have the right to be present at such view. 

TRIAL 

• i • • • • 1 

Sec. 14. After such view and the jury shall have returned to the 
court, the trial of said cause shall be proceeded with before the 
court and jury. Any person who has appeared in the cause claiming 
any right, title, interest, or estate in the land to be taken, ot compen¬ 
sation on account of the taking of the same, shall have jthe right 
to submit evidence concerning the value of such land, parcel by 
parcel, the nature and extent of his right, interest, or estate therein, 
and the compensation justly due for the taking of the same.; No new 
structure or substantial alteration of a permanent nature, the purpose 
or natural effect of which is to enhance the value of the land to be 
taken, erected, or made thereon after the institution of the condem¬ 
nation proceedings shall be taken into consideration in assessing and 
awarding compensation for. said land. If the land to be valued 
shall have been taken by virtue of a declaration of taking, as pro¬ 
vided in this Act, said land shall be valued for the purposes of 
compensation as of the date of such taking; and if, by act of the 
owner or other party claiming to be entitled to compensation, the 
value of the land for the use for which it is to be takenj has been 
diminished, as by cutting trees, excavating, grading, or otherwise 
altering its physical condition, allowance, if petitioner so elects, shall 
be made in assessing compensation for such diminution ! in value. 
Every party, whether petitioner or respondent, may except to any 
ruling of-the court admitting or excluding evidence, granting, reject¬ 
ing, or modifying prayers for instruction, or other ruling made in 
the cause in like manner as in other civil trials. 

i» * \ • 

VERDICT | 

Sec. 15. At the close of the evidence the court shall charge the 
jury as in other trials at law and furnish them with a written form 
to fie used in returning their verdict. The members of the jury may 
separate when not engaged in the consideration of theit verdict. 
When the jury, or a majority thereof, shall have agreed upon their 
verdict they shall, through their foreman, so notify the court, which 
shall thereupon pass an order setting a day for the return of the 
verdict in open court. The verdict shall be in writing subscribed 
by the jurors concurring therein, and shall set forth, parcel by 
parcel, tne compensation to be paid for the taking of the lands to 
be condemned. 

SETTING ASIDE VERDICT 

Sec. 16. The court shall have power to set aside or vacate the 
verdict of the jury, or any award contained therein, and to grant 
a new trial upon the same grounds as in other trials at law and 
upon the ground that said verdict, or any award contained therein 
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is, in the judgment of the court, grossly excessive, or inadequate, 
or otherwise unreasonable or unjust. In case the verdict or any 
award contained therein is set aside or vacated, the court shall 
award a new trial with respect to the lands as to which said verdict 
or such award is set aside or vacated; and the court shall fix a 
date for a new trial and order a new panel of prospective jurors 
to be drawn, certified, and summoned as hereinbefore provided; and 
the cause shall be proceeded with as if no such verdict or award 
had been rendered. 

PROCEEDINGS AFTER VERDICT 

Sec. 17. No motion for a new trial or to set aside or vacate the 
verdict, in whole or in part, or any award contained therein, shall be 
made after the expiration of twenty days, Sundays and legal holi¬ 
days excluded, from the rendition thereof; and if no such motion 
be filed within such time, the verdict and the award or awards 
contained therein shall become final and conclusive, and judgment 
shall be entered thereon. 

JUDGMENT 

Sec. 18. In the event that any verdict or any award contained 
therein shall become final by lapse of time or that any motion filed 
to set aside or vacate the same or to grant a new trial in respect 
thereof shall have been denied or overruled, the court shall enter 
judgment against the United States in favor of the parties entitled 
for the sum or sums awarded as just compensation, respectively, for 
the lands condemned for the use of the United States. 

PAYMENT OF JUDGMENT 

Sec. 19. Any final judgment rendered against the United States 
under any provision of this Act shall have like force and effect as a 
money judgment rendered against the United States by the Court of 
Claims in a suit in respect of which the United States has expressly 
consented to be sued; and the amount of any such final judgment 
shall be paid out of any specific appropriation applicable to the case, 
if any such there be; and when no such appropriation exists, said 
judgment shall be paid in the same manner (except with respect to 
interest) as judgments rendered by the Court ox Claims in cases 
under its general jurisdiction. 

APPEAL 

Sec. 20. Any party aggrieved by any final judgment in a proceed¬ 
ing under this Act may appeal therefrom to the Court of Appeals of 
the District of Columbia, and upon such appeal said court shall have 
power to review said judgment and affirm, reverse, or modify the 
same as on appeals in other actions at law. No such appeal, nor any 
bond or undertaking given therein, shall operate to prevent or delay 
the vesting of title to said lands in the United States, but upon the 
filing of a declaration of taking or (if no declaration of taking is 
filed) upon payment to the party entitled or deposit in the registry 
of the court, of the amount awarded by any judgment, title shall 
vest in the United States, saving to all parties their right to just 
compensation. In the event that the compensation finally awarded 



and adjudged for such lands shall exceed the amount awarded and 
adjudged by the judgment appealed from, said court shill enter 
judgment for the deficiency with interest as hereinbefore provided. 

PAYMENT OF COMPENSATION INTO COURT | 

Sec. 21. Payment into the registry of the court for the use of all 
parties entitled of the sum of money adjudged to be just compensa¬ 
tion for the lands to be condemned and taken, or for any parcel 
thereof, or any interest therein, shall constitute payment of such 
compensation. Upon such payment, the petitioner shall be entitled 
to an order declaring that the title to the lands in respect of which 
such compensation is so paid is vested in the United States of 
America. The money so paid into the registry of the court, shall be 
deemed to be vested in the persons owning or interested in said lands, 
according to their respective estates and interests, and saiel money 
shall take the place and stand in lieu of the lands condemned. The 
court, upon the application of the petitioner or of any party in 
interest, shall have power to determine and direct who is entitled to 
receive payment of the money so paid into the registry, and; may, in 
its discretion, order a reference to the auditor of the court or a 
special master to ascertain the facts on which such determination 
and direction are to be made. 

DELIVERY OF POSSESSION 

Sec. 22. In cases in which possession shall not have been awarded 
pursuant to a declaration of taking, when the adjudged compensation 
shall have been paid into the registry as directed in the judgment of 
the court and a certified copy of such judgment, with a certificate of 
the clerk of the court showing such payment, has been served upon 
the person in possession of said lands, such person shall, upon 
demand, deliver possession thereof to the petitioner. In cask posses¬ 
sion is not delivered when so demanded, the petitioner may Ripply to 
the court without notice (unless the court shall require notice to be 
given) for a writ of assistance, and the court, upon proof of the 
service of the copy of the final order or judgment and certificate of 
the clerk showing payment as aforesaid, shall thereupon cause such 
writ to be issued, which shall be executed in the same manner; as when 
issued in other cases for the delivery of possession of real property. 

AMENDMENTS 

| 

Sec. 23. In all proceedings under this Act the court shall have 
power at any stage of the proceeding to allow amendments in. form 
or substance in any petition, citation, summons, process, answer, 
declaration of taking, order, verdict, or other proceeding, including 
amendment in the description of the lands sought to be condemned, 
whenever such amendment will not impair the substantial rights of 
any party in interest. 

GENERAL PROVISIONS 

I 

i 

Sec. 24. In all proceedings under this Act, where the mode or 
manner of conducting the proceeding is not expressly provided for 
by law, the court shall have power to make all necessary orders and 
give all necessary directions to carry into effect the object and intent 
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of this Act and of the several Acts of Congress heretofore or here¬ 
after enacted conferring authority to acquire lands for the use of 
the United States. 

PROVISIONS FOR SAVING PENDING PROCEEDINGS 

Sec. 25. The repeal, express or implied^ of any existing law or 
the alteration or amendment thereof by virtue of anything in this 
Act contained shall not affect (1) any act done or any right, includ¬ 
ing the’right to appeal, accruing or accrued under the law so repealed, 
altered, or amended, or (2) any suit or proceeding pending in the 
Supreme Court of the District of Columbia, or in the Court of 
Appeals of the District of Columbia, or the Supreme Court of the 
United States upon writ of error, appeal, certificate, writ of certio¬ 
rari, or upon application for writ of error, appeal, certificate, or writ 
of certiorari, at the time of the taking effect of this Act; but all suits 
and proceedings shall be proceeded with and disposed of in the same 
manner and with the same effect as if this Act had not been passed, 
save and except only that in any condemnation suit or proceeding 
for the condemnation of land for the use of the United States 
pending in the Supreme Court of the District of Columbia in which 
commissioners of appraisement shall not have been appointed by 
the court at the time of the taking effect of this Act, the trial of 
said condemnation suit or proceeding shall proceed and be conducted 
from that point forward in accordance withHhe provisions of this 
Act; and all evidence as to the value of the property to be condemned 
and taken shall be given before the court and jury as in this Act 
prescribed and the matter shall be proceeded with and disposed of in 
the same manner and with like effect as if the proceeding had been 
originally begun and the petition filed and all prior proceedings had 
under and pursuant to the provisions of this Act and after the taking 
effect of the same. 

PROCEEDINGS ON BEHALF OF THE DISTRICT OF COLUMBIA NOT AFFECTED 

BY THIS ACT 

Sec. 26 . This Act shall not affect any suit or proceeding begun, 
now pending, or hereafter to be instituted under chapter 15 of the 
Code of Law for the District of Columbia, by or on behalf of the 
Commissioners of the District of Columbia for the condemnation 
of land for sites of schoolhouses, fire or police stations, or for a right 
of way for sewers, or for any other municipal use; but as to all such 
suits and proceedings, and the right of said commissioners to institute 
the same, said chapter shall be and remain in full force and effect 
as if this Act had not been made. 

Approved, March 1, 1929. 
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BRIEF OF APPELLEE 


STATEMENT OF THE CASE 

I 

i 

This is a condemnation case. It was brought at 
the instance of the Secretary of Agriculture for the 
acquisition of five parcels of land in the District of 
Columbia for the National Arboretum. The Act 
of Congress of March 4,1927, c. 505 (44 Stat. 1422), 
provides for the establishment of a National Ar¬ 
boretum for purposes of research and education 
concerning tree and plant life. The act authorized 
the Secretary of Agriculture to acquire, within j the 
limits of the appropriation authorized by the act, 





2 


by private purchase, condemnation proceedings, or 
gift, lands located along the Anacostia River North 
of Bennings Bridge or lands within or adjacent to 
the District of Columbia. Rec. p. 2. 

The act contained a proviso that the purchase 
price of any part of said land should not exceed the 
full value assessment of such property last made 
before purchase thereof plus twenty-five per 
centum of such assessed value. The second sec¬ 
tion of the act authorized to be appropriated a sum 
not exceeding $300,000.00 for the acquisition of the 
land, but provided that no payment should be made 
for anv such land until the title thereto was satis- 
factory to the Attorney General and is vested in 
the United States. Rec. p. 2. The later Act of 
December 22 ? 1927, c. 5 (45 Stat. 14), actually made 
the appropriation of $300,000.00 authorized in the 
preceding Act. Rec. p. 2. 

A petition in the usual form was filed June 26, 
1929. An Order of Citation thereon was issued 
June 27, 1929, returnable August 1, 1929. It was 
returned (after due publication made) on July 19, 
1929. 

Although the Government did not invoke the spe¬ 
cial provisions of the Act of March 1, 1929, c. 416 
(45 Stat. 1415), for taking in advance of judgment 
and payment of compensation, and although the 
Act of March 4, 1927, distinctly provided that no 
payment should be made until the title was satis¬ 
factory to the Attorney General and vested in the 
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United States, the owners of Parcels I and II (the 
only parcels involved in this appeal) moved to dis¬ 
miss the petition, primarily on the ground that the 
Act of March 1,1929, deprived them of their prop¬ 
erty without due process, in violation of the Fifth 
Amendment, and secondarily on the ground that 
the Act of March 4,1927, c. 505, was void because it 
deprived them of their property without just com¬ 
pensation, likewise in violation of the Fifth 
Amendment. 

These objections were elaborately argued before 
Mr. Justice Stafford, who on November 18, 1929, 
overruled the motion, being of opinion that the 
validity of the provisions of the Act of March 1, 
1929, in so far as they provide for the vesting of 
title upon a declaration of taking in advance of 
payment of compensation is not drawn in question 
and that “it was not necessary to decide the valid¬ 
ity of such provisions which are separable ffom 
those under which this cause is proceeding.” Kec. 
p. 12. A jury was accordingly empaneled and the 
cause came on for trial. 

PROCEEDINGS AT THE TRIAL 

Trial as to all five parcels was held before Mr. 
Chief Justice Wheat and a jury of five, pursuant 
to the Act of March 1, 1929. Fourteen of appel¬ 
lants’ twenty-three assignments of error relate to 
rulings on the admission of evidence. To ayoid 
repetition it seems advisable to state how these 
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questions arose in connection with the discussion 
of the assignments of error. See infm, p. 46. 

INSTRUCTIONS 

At the conclusion of the evidence the Court 
granted the body of instructions customarily given 
in Federal condemnation cases in the District of 
Columbia. To four of these instructions, namely, 
fifth, sixth, seventh, and eighth, appellants ex¬ 
cepted. These instructions, of course, should be 
read in connection with the whole body of instruc¬ 
tions constituting the charge of the Court. These 
will be found in the record at pages 55-58. Ap¬ 
pellants’ objections are discussed under the sixth 
point. 

Appellants offered a number of instructions to 
the rejection of four of which they took exception. 
These prayers are discussed under the seventh 
point. 

PROCEEDINGS AETER VERDICT 

After the jury had returned their award, appel¬ 
lants filed a number of motions. First came a mo¬ 
tion to set aside the verdict and dismiss the pro¬ 
ceeding notwithstanding the verdict on the ground 
that the balance of the money appropriated by Con¬ 
gress being only $75,000, whereas the awards ag¬ 
gregated $138,459.66, there was no power or 
authority to maintain the proceeding. As this 
point is dealt with in the first point of this brief 
it seems unnecessary to detail its character here. 
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This motion to set aside the verdict and dismiss 
the petition notwithstanding the verdict was! ar¬ 
gued before Mr. -Chief Justice Wheat, who ; an¬ 
nounced from the Bench that the motion would 
be overruled and judgment entered in the u^ual 
form. At that time a motion was still pending to 
set aside the award for one of the five parcels in¬ 
cluded in the proceeding, while judgment remained 
to be entered upon two of the parcels whose owfiers 
were not contesting the awards. On Feb. 4, 1931, 
judgment in the usual form was entered upon! the 
awards for these parcels, namely, Parcels III and 
V. This judgment, like the judgment subsequently 
entered in respect of appellants’ Parcels I and! II, 
provided that the owners of said parcels, resjbec- 
tivelv, should have judgment against the United 

i 

States in the respective amounts of said awards 
and that upon payment of said sums to the parties 
entitled and the discharge of all liens, encum¬ 
brances, etc., due at the date of such payment or 
upon payment into the registry of the Court pur¬ 
suant to Sec. 21 of the Act of March 1, 1929, jfor 
the use of the parties entitled, of the sums | ad¬ 
judged to be just compensation, the lands and all 
right, title, and interest therein should be con¬ 
demned to and for the United States of America 
and the title vested in the United States in fee 
simple. Rec. p. 22. ! 

In other words, the judgments entered were |the 
usual conditional judgments providing for the 
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vesting of title upon payment of the compensation 
pursuant to Sec. 21 of the Act of March 1,1929. 

On Feb. 5, 1931, appellants filed another motion 
to dismiss the proceeding. Ree. p. 18. The ground 
alleged in this motion was that judgments having 
been entered for the award for Parcel III, 
$18,482.98, and Parcel V, $34,213.05, there was 
available for the payment to the owners of Parcels 
I and II only the sum of $22,303.97 for which par¬ 
cels no judgment had yet been entered, and, there¬ 
fore, the proceeding for condemnation should be 
dismissed upon the ground that the condemnation 
proceeding was void and a judgment in respect of 
Parcels I and II would deprive the owners of their 
property without just compensation. Rec. p. 19. 
In other words, this motion was a variant of the 
previous motion to dismiss notwithstanding the 
verdict. The former went on the ground that at 
the date of the verdict the balance of the appro¬ 
priation was not sufficient to pay the awards. The 
second went on the ground that at the date of the 
proposed entry of judgment in respect of Parcels 
I and II the balance of the appropriation would 
be even less sufficient to pay the awards, because on 
the previous day similar judgments had been en¬ 
tered in respect of Parcels III and V. In short, 
appellants proceeded themselves to deduct from 
the unexpended balance of the appropriation the 
amounts of the judgments in respect of Parcels 
III and Y, although all these judgments stood on 


r 


i 

i 

i 


the same footing and none of them could he paid 
until a further appropriation should be made. 

i 

This motion was overruled and judgment entered 
in respect of appellants’ parcels. This judgment 
was also in the customary form where there has 
been no advance taking of the property. It pro¬ 
vided appellants had a right to a judgment agaiiist 
the United States in the amount of the award hnd 

i 

i 

that upon payment of such award to them and the 
discharge of all liens, encumbrances, etc., or upon 
deposit of the amount of the award in the registry 
of the Court to the use of the parties entitled, the 
property should be condemned to and for the 
United States and the title to the same vested jin 
the United States in fee simple. Rec. p. 22. It is 
from this judgment that appellants have appealed. 

i 

APPELLANTS’ ASSIGNMENTS OE ERROR 

j 

Appellants’ assignments of error, one to five, re¬ 
late to the contention, made in various forms, that 
appellants’ property has been taken without due 
process of law and; in violation of the 5th amend¬ 
ment, although it is obvious that appellants’ prop¬ 
erty has not been taken at all and that the con¬ 
demnation judgment is the usual condemnation 
judgment whereby the property is not taken until 
the compensation is paid either directly to the 
owner or by deposit in Court to his use and credit. 
As indicated in the preceding statement, appel¬ 
lants’ first contention in this regard was that the 

! 

Act of March 1, 1929, is unconstitutional because 
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the procedure therein provided for resulted in a 
taking in advance of payment of compensation. 
And this, although the advance taking provisions 
of the statute were not invoked. 

Appellant’s second contention proceeds on the 
notion that an ordinary condemnation proceeding 
amounts to a taking of property, although the judg¬ 
ment is conditional upon payment, and that if the 
appropriation made by Congress happens to be in¬ 
sufficient to pay the awards made, such taking is an 
unlawful taking because it is a taking without 
compensation. 

While the mere statement of these propositions 
might well stand as their refutation, they have been 
urged in such a variety of form and with such un¬ 
usual insistance that it seems proper to take them 
up for discussion as presented. 

At the conclusion of this discussion attention will 
be given to the numerous assignments of error 
predicated on the rulings of the Court during the 
trial. 

FIRST POINT 

Whether the balance of the appropriation of $300,000 
could be used to pay the condemnation awards has 
nothing to do with the Government’s right to institute 
and prosecute a condemnation proceeding where 
acquisition by condemnation is authorized 

The right of eminent domain is plenary and ab¬ 
solute and is conditioned only by the constitutional 
requirement of just compensation. The mode of 
exercising the right is within the legislative discre- 


tion of Congress. By the Act of March 1, 1929, 
Congress has provided, whenever any officer of the 
United States is authorized to acquire land for pub- 

i 

lie use in the District of Columbia he may request 
the Attorney General to institute a proceeding for 
its condemnation under judicial process whenever 
such condemnation is, in his judgment, necessary 
or advantageous. All that is necessary to sustain 
a condemnation proceeding under this statute Is, 
first, that Congress shall have authorized the officer 
to acquire the property, and, second, that the offider 
shall be of opinion that acquisition by condemna¬ 
tion is necessary or advantageous. It is, therefore, 
immaterial, when condemnation is authorized, 
whether any appropriation has been made pr 
whether the appropriation will be sufficient to co^er 
the possible award. Shoemaker v. United States, 
147 U. S. 282, 302. 

It is equally immaterial whether at the end of t|ie 
condemnation proceeding any appropriation pre¬ 
viously made still remains or whether the amount 
remaining, if any, is adequate to cover the award. 
The reason for this is that unless the title is di¬ 
vested in advance pursuant to some special statu- 

i 

tory provision the whole condemnation proceeding 
is conditional and subject to the right of the Gov¬ 
ernment to take the property at the awarded com¬ 
pensation or to abandon the enterprise. Whitford 
v. Engel, 42 App. D. C. 452, 457, 458. As no prop¬ 
erty owner, except in the special case noted above, 
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parts with title or possession until compensation is 
made, the question whether Congress has appro¬ 
priated enough money, or any money, or whether 
enough of the money appropriated remains for the 
purpose, has nothing to do with the exercise of the 
judicial powbr to ascertain and determine the value 
of the property. Nor does the limit placed on the 
amount to be expended by the executive officer 
negative or exclude the authority to institute a 
proceeding for the ascertainment of the compensa¬ 
tion for which the property may be lawfully taken. 
While, as a matter of accounting, the Comptroller 
General may hold that the Secretary of Agriculture 
is not authorized to expend or to incur an obliga¬ 
tion to expend more than the amount of the appro¬ 
priation, this limitation on the use of the money has 
no connection whatever with the authority of the 
Secretary to ask the Attorney General to institute 
and carry on a condemnation proceeding, the effect 

i 

of which is to enable Congress to ascertain at what 
cost the legislative purpose can be carried out and 
to determine whether it will carry it out at that 
cost. 

In authorizing the Secretary of Agriculture to 
expend $300,000 for an Arboretum and directing 
him not to pay for any parcel of land more than 
25% over the tax assessment, Congress was not 
attempting to determine in advance what the just 
compensation for such land might be as judicially 
ascertained and determined in the condemnation 
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proceeding which it also authorized the Secretary 
to employ. An intention can not be impute4 to 

i 

Congress to set a limit upon just compensation. 
Shoemaker v. United States, 147 U. S. 282, 30^. 

While in mere grammatical form the limitation 
of $300,000 applies to the entire authority to lac- 
quire by purchase, condemnation, or otherwise, it 
is and can be, in legal effect, a limitation mefely 
upon the.Secretary’s authority to expend. 

And while the limitation of the aggregate amount 
to $300,000 and the limitation of the price of any 
parcel to 125% of the assessment may continue to 
control the expenditure of the money appropriated 
so that the fund can not be used to pay awards, if 

i 

such payment goes beyond either the aggregate or 

the specific sum, the inability to expend the bal- 

; 

ance of the appropriation is a matter wholly for¬ 
eign to the right and power of the Secretary to 
carry out the Congressional authority in respect 
of condemnation in the usual course, and, in fhct, 
in the only way, in which that authority cap be 
carried out. That is to say, by instituting under 
the authority of the Act of March 1, 1929, su^h a 
proceeding as will place the United States in a 
position to exercise its right to take the property 
at and for just compensation judicially determined. 

When appellants, misapplying the opinion of 
the Comptroller General, say there is no authority 
to acquire land for a National Arboretum at a 6ost 
exceeding $300,000, the fallacy lies in the play on 
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the word “ acquire. ” Of course, Congress having 
appropriated only $300,000, no land can be paid for 
at a cost exceeding $300,000. But a condemnation 
proceeding in the usual course while it results in 
giving the United States an optional right to ac¬ 
quire the property at the awarded compensation 
does not in and of itself constitute an acquisition 
of the property. By virtue of this condemnation 
proceeding the Secretary does not u acquire” land 
for an Arboretum in excess of the appropriation. 
He merely carries out the legislative will that a 
condemnation shall be resorted to with the usual 
incidents when it is impossible for him to “ ac¬ 
quire” the property by purchase for the stated 
amount. 

A simple illustration: Suppose the Secretary 
nad not been able to acquire any property at all 
for the Arboretum within the limits set in the Act 
of March 4, 1927. Would that negative his right 
to institute a condemnation proceeding to find out 
at what price he could acquire it? If appellants 
are right, instant paralysis would have stricken the 
whole enterprise. For, either the Secretary could 
not institute any proceeding at all, or any proceed¬ 
ing instituted by him would have become null and 
void the instant it appeared that the aggregate 
awards exceeded the appropriation or that any 
single award exceeded the limit of 125% of 
assessment. 
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This is directly contrary to Hanson Lumber Co. 
v. United States, 261 IT. S. 581-589, and Shoemaker 
v. United States, 147 U. S. 282, 302. j 

Appellants argue that the judgments entdred 
for Parcels III and V further reduced the bal¬ 
ance of the appropriation and thereby destroyed 
the jurisdiction over the proceeding. This merely 
presents the question of unexpended balance in (an¬ 
other form. If the insufficiency of the appropria¬ 
tion balance to cover the awards cuts short the 
jurisdiction of a condemnation proceeding lawfully 
begun, then it is immaterial whether the inade¬ 
quacy be small or great or how it has arisen. 

i 

The Comptroller General has held, and it ihay 
be conceded, that the Secretary of Agriculture 
could not expend more than $300,000 in the aggre¬ 
gate or pay for any parcel more than 125% of the 
assessment. Plainly, awards for $138,000 can not 

i 

be paid out of $75,000. It is, therefore, immaterial 
whether they can be paid out of $22,303.97. But 
the balance of $22,303.97 is a figment of counsbl’s 
imagination. The fact that judgments on ;the 
awards for Parcels III and V were entered on the 
day before the entry of the judgments on the 

i 

awards for Parcels I and II did not give the judg¬ 
ments for Parcels III and V any priority nor j en¬ 
able them to be paid first out of the remaining 
appropriation. That the judgment for one parcel 
was entered before another was a matter merel^ of 
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the presence and convenience of counsel. It has no 
legal significance. So far as the present appropria¬ 
tion is concerned, none of these judgments can be 
paid until Congress appropriates the additional 
sum needed for that purpose. 

The state of the appropriation was a matter with 
which the court had no concern and about which it 
had no knowledge. All the court was concerned 
with was whether Congress had authorized the Sec¬ 
retary of Agriculture to acquire land for the stated 
public £>urpose by purchase or condemnation. 
How the appropriation stood at any particular mo¬ 
ment was immaterial because the property could 
not be taken until the adjudged compensation was 
paid. Congress was not required at its peril to 
guess what the awards would be. The very reason 
for authorizing condemnation was to find that out 
for every property which the Secretary could not 
purchase in the prescribed limits. How can this 
court say that Congress can not carry out its pur¬ 
pose by appropriating whatever sum the awards 
now made show to be necessary? Appellants 
would make it appear that Congress has definitely 
declined to appropriate the money to pay these 
awards. Brief p. 3. Such is not the case. The 
appropriation that failed in the House, after pass¬ 
ing the Senate, was an appropriation of $200,000 
for additional land. All of this, however, is out¬ 
side the record and outside the province of the 
court. The question here is not whether Congress 


has abandoned its purpose by refusing to pay the 

| 

judgments entered by the court but whether!the 
court had power to conclude the proceeding; by 
entering the judgments. Neither the court b^low 


nor this court has anything to do with the debate 


on the subject on the floor of the House. 


There is nothing to prevent Congress 
from making additional appropriations if 
that be necessary. I do not regard the pro¬ 
viso as affecting in any manner the award or 
aw r ards which may be made for the lands 

taken bv eminent domain. 

«/ 

United States v. 2,271.29 Acres of land, 
etc., 31 Fed. (2nd) 617, 623. 

Gettysburg Electric By. Go., 160 U. S. 668, is |not 
an authority for appellants. They adroitly stopped 
their quotation at a critical point. Brief p. i11. 
The Resolution of 1893 authorizing the acquisition 
provided that no obligation or liability on the j)art 
of the Government should be incurred under the 
Resolution nor any expenditure made except out 
of the appropriations already made and to be mkde 
during the present session of that Congress. The 
property owners contended that, the appropriation 

i 

being exhausted, jurisdiction failed. The Coiirt, 
speaking in 1896, said that Congress even then 
could make such appropriations as were necessary 
in addition to the money already appropriated and 
pointed out that that course was one frequently 
followed where the original appropriation proved 
inadequate. Stating that there was no proof on the 
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record that the appropriation had been exhausted 
before the suit was brought or during the hearing, 
the Court observed by the way that that situation 
might present a serious question in view of the 
peculiar language of the Resolution, but that that 
question was not presented. 

This was thrown out by way of concession and 
for the purpose of bringing out the fact that the 
question was not involved in the case. It was to 
push aside the question and not to raise it. It indi¬ 
cates absolutely nothing as to how the point, when 
presented, might be decided. But there are other 
cases which pretty nearly answer it. Considering 
Shoemaker v. United States, 147 U. S. 282, 302, 
quoted in the Gettysburg case, it is evident that if 
jurisdiction existed at the commencement of the 
proceeding it would continue for the purposes of 
valuation regardless of any fluctuation in the bal¬ 
ance of the appropriation, and that the Court would 
not, by cutting short the valuation process, deprive 
Congress of the opportunity to determine whether 
or not it would take the property «at the price 
awarded. Only if the proceeding had the effect of 
divesting the owner’s title without payment could 
the Court lose jurisdiction over it by reason of the 
diminution of the appropriation below the amount 
of the ward. 

It is not unusual for Congress, in making 
appropriations for the erection of public 
buildings, including the purchase of sites, to 
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name a sum beyond which expenditure shall 
not be made, but nobody ever thought l|hat 
such a limitation had anything to do with 
what the owners of property should hate a 
right to receive in case proceedings to con¬ 
demn had to be resorted to. Slioemaket v. 
United States, 147 U. S. 282, 302. 

i 

SECOND POINT 

i 

The judgment in this case did not “take” appellants’ 

property 

Appellants’ mistake throughout this case lies in 
their refusal to read the Act of March 1,1929, as a 
whole and give it a fair and reasonable construc¬ 
tion. Throughout appellants refused to recogpize 

i 

the plain purpose and intent of the act to provide 

i 

for two distinct modes of condemnation. (1) Ordi¬ 
nary procedure, in which valuation, judgment, and 
payment precede the taking; and (2) The special 
procedure by a Declaration of Taking executed 

i 

and filed under Sec. 10. Only in this special cjase 
does taking ever precede payment; and for this 
purpose the Court is vested with a special set of 
powers. 

Having made up his mind that there is but One 
mode of condemnation, appellants’ counsel,! in 
spite of the plain language of Sec. 21, insists: on 
construing Sec. 18 as permitting only one fornl of 
judgment. That is, the kind of judgment which 
would follow where title had been divested in 
advance upon a Declaration of Taking. 


i 
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Sec. 24 provides : 

In all proceedings under this Act, where 
the mode or manner of conducting the pro¬ 
ceeding is not expressly provided for by 
law, the court shall have power to make all 
necessary orders and give all necessary di¬ 
rections to carry into effect the object and 
intent of this Act and of the several Acts 
of Congress heretofore or hereafter enacted 
conferring authority to acquire lands for 
the use of the United States. 

If appellants were right, no officer, agency, or 
commission of the United States (notwithstanding 
the broad provisions of Sec. 1 of the Act of March 
1, 1929) could perform the duty imposed upon 
him by Congress and institute a condemnation pro¬ 
ceeding unless Congress had also seen fit to confer 
upon him an irrevocable power to pledge Congress 
for whatever sum the jury might possibly award, 
or unless Congress by a practically unlimited ap¬ 
propriation had given him carte blanche to acquire 
the property at whatever price the jury might 
award. And even in the latter case appellants y 
counsel would insist that if the award exceeded 
the appropriation by a single cent the authority, 
“ being measured by the award, ” would be found 
to be no authority at all. 

Under the Act of March 1,1929, there are neces¬ 
sarily two forms of judgment. One adapted to the 
case where the property is taken in advance, in 
which case the judgment is a final judgment against 
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the United States for the sum due the property 
owner for the property which has been taken f^rom 
him. The other judgment is the ordinary condi¬ 
tional judgment, by which the award is confirmed 
and the owner adjudged entitled to receive! the 
awarded compensation as the consideration for the 
taking of his property, the property to stand .con¬ 
demned and title to vest in the United States \^hen 
the award is paid, in accordance with the provi¬ 
sions of Sec. 21. 

Such was the judgment in this case (Red pp. 
20-22) and in the great mass of cases under! this 
statute, involving millions of dollars, whei4 no 
Declaration of Taking has been filed. j 

Sec. 18 does not prescribe any form of judg- 

i 

ment. While the judgment must be against the 
United States for the amount of the awardi the 
Act contemplates such a judgment as the naiture 
of the case may require and shall be necessary to 
carry into effect the object and intent of the:Act, 
whether prior or subsequent, conferring authority 
to acquire the land. Sec. 24. 

While Sec. 18 does not go into detail, it is obvious 
that it must be read in connection with and in the 
light of all the provisions of the statute. When 
the court comes to enter judgment it must do so 
upon the case made and in harmony with the relief 
prayed for in the petition. 

In the ordinary procedure, inasmuch as noj title 
can vest until payment, the Government can recede 
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from the undertaking if the jury’s valuation is un¬ 
satisfactory and makes the property too costly for 
the purpose. In the special procedure for taking 
in advance title vesting at once the Government 
is bound to take the property, whatever the price 
the jury may place upon it. No executive officer 
can pursue the latter course unless the legislative 
provision for the project says so, either by express 
words or necessary implication. As Congress 
rarely does this, it plainly did not intend, in revis¬ 
ing the condemnation procedure by the Act of 
March 1,1929 ; to limit condemnation to this special 
and peculiar case and strip itself of the power to 
proceed in the ordinary, traditional, and customary 
way. To give effect to the statute as a whole two 
types of procedure are absolutely necessary. 

It is true that in determining whether statutes 
have conferred the power of eminent domain the 
rules of strict construction are to be applied. This 
is because you are dealing with the delegation of 
a power. But where the sovereign itself is exer¬ 
cising its own plenary and paramount power of 
eminent domain and Congress has declared its pur¬ 
pose and entrusted the exercise of it to an execu¬ 
tive officer, the procedural statutes should be rea¬ 
sonably construed so as to carry into effect the leg¬ 
islative purpose. Such statutes should be given a 
consistent and reasonable construction and such 
as will give effect to all the words. McLeod v. So. 
Deerfield Water Supply Dist., 193 Mass. 6, 10; 
Beck v. New Jersey By. Co., 39 N. J. L. 45, 46. 


It will be so construed as to support its validity 
rather than otherwise. Com. Court v. Street,] 116 
Ala. 28, 35, 36. Theoretical possible objections 
should be harmonized on the principle that j the 
Court is there to see that justice is done and will 
adapt its procedure accordingly. District of \ Co- 
lumbia v. Lynchburg Co., 236 U. S. 692, 696. 
Wash. R. cC* E. Co. v. Newman, 41 App. D. C. 439, 
444, 445. The mere fact that condemnation pro¬ 
cedure is summary makes it all the more necessary 
that the Court shall, at all stages of the proceeding, 
apply the principles of sound sense and reasonable 
convenience in order to put into effect the objject 
and intent of the authorizing acts. The Act of 
March 1, 1929, is a mere procedural act. Its pur¬ 
pose is to provide means whereby the particular 
legislative intents, whether in past acts or in future 
acts, shall be given their normal and desired effpct. 

It is equally plain that Sec. 19 has relation to 
the same kind of judgment, namely, a judgnient 
rendered against the United States for a property 
which has already been taken by the United States. 
It has no relation to the conditional judgment cus¬ 
tomarily rendered where the property has not bfeen 
taken but the right of the property owner to have 
the awarded compensation as and vrhen the prop¬ 
erty is taken is definitely fixed, although title is hot 
to pass until payment of the judgment, either di¬ 
rectly or by deposit in Court. Cf. Sec. 21, Act! of 
March 1, 1929, and Dist. Code, Sec. 486. In such 
a judgment there is no merger of a cause of action, 
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for there was no cause of action. The property 
owner made respondent to a condemnation suit in 
which his property is to be valued in order that it 
may be taken if the Government is willing to pay 
the price, has no cause of action. He is not even 
the actor in the proceedings. The property owner 
has no cause of action until his property is taken 
from him and for that situation the Act of March 
1,1929, makes complete provision by giving him in 
place of his property a money judgment against 
the United States payable as other judgments 
against the United States are payable. 

Appellants ask when does title vest under the 
Act of March 1, 1929? The answer is simple. 
When a Declaration of Taking is filed it vests 
upon the filing of the Declaration and the deposit 
of the estimated compensation. It does not vest 
upon judgment. In the ordinary case, when no 
Declaration of Taking is filed, it vests when the 
judgment adjudging the compensation is satisfied 
by paying the amount to the owner or depositing it 
to his credit in Court. In neither case does title 
vest upon judgment. In eminent domain the tak¬ 
ing is an executive act. The judicial part of the 
procedure consists of the ascertainment and deter¬ 
mination of the just compensation. 

Appellants argue in one place that title is trans¬ 
ferred—that is to say, that the property is taken— 
upon the entry of judgment. In another place 
they argue that the property is taken when the 
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suit is instituted because of the provision exclud¬ 
ing compensation for subsequent structures sub¬ 
stantially altering the value of the property. ! In 
a third place they argue that the property was 
taken by the letter of the Secretary of Agriculture 
to the District Commissioners. We have j al¬ 
ready shown that the statute is explicit as to when 
the property is taken. It seems unnecessary, 
therefore, to enter into the discussion of cases like 
United States v. Lynch, 188 U. S. 445, and Ports¬ 
mouth Harbor Land and Hotel Co . v. United 
States, 260 U. S. 327. Those are not cases of! an 
intentional taking pursuant to a statute for t[hat 
purpose. They are cases where, in the absence of 
legislative authority to acquire, acts which would 
ordinarily be torts are held, because of their repe¬ 
tition or continuance, to constitute a taking cre¬ 
ating an implied contract, despite an actual 
intention not to deprive the owner of his property. 

THIRD POINT 

The advance taking provisions of the act of March 1, 
1929, were not involved in this case. Those provisions 
are separable from the rest of the act 

| 

In this case the Government did not invoke the 
special provisions for taking property in advance 
of judgment, nor was any action taken whatever 
under those provisions. Those sections provide a 
special machinery whereby property may be taken 
in advance of the ascertainment and payment! of 
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compensation by filing a Declaration of Taking ac¬ 
companied by a deposit of the estimated value of 
the property, followed, after trial, by a judgment 
against the United States for the excess, if any, of 
the adjudicated compensation over the sum de¬ 
posited. Sec. 10, Act of March 1,1929. The court 
below was, therefore, right in holding that the 
validity of these provisions was not drawn in ques¬ 
tion and that the motion to dismiss based on their 
alleged unconstitutionality must be denied. Rec. 

p. 12. 

The Act of March 1, 1929, provides for two dis¬ 
tinct methods of procedure: one general, the other 
special. The former is the ordinary procedure of 
petition, citation, answer, trial before a judge and 
a jury, wherein when the verdict has been con¬ 
firmed by judgment, title is taken by paying or de¬ 
positing the adjudged compensation. Title does 
not pass until the awarded compensation confirmed 
by judgment is either paid to the parties or 
deposited in court. Sec. 21. 

The other procedure is of a special character. 
It provides machinery whereby the authority em¬ 
powered to acquire the property may file in the 
condemnation cause a Declaration of Taking and 
deposit in court the estimated value of the prop¬ 
erty. This act operates to vest title to the land in 
the Government and title to full compensation in 
the property owner, which compensation is ascer¬ 
tained by a court and jury as in other cases and 
established by judgment against the United States. 
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In the ordinary or general procedure not Only 
does the title not vest until payment of the (ad¬ 
judged compensation, but the Government is at lib¬ 
erty to abandon the undertaking at any time before 
such payment is made. By the second or special 
procedure the taking, which is an executive act}, is 

i 

irrevocable. Title to the land vests in the United 

i 

States at once. The property owner has the im¬ 
mediate right to the sum deposited and the public 
faith and credit is pledged for the payment of any 
further sum, with interest from the time of the tak- 
ing, which shall be determined and established; by 
judgment in the pending proceeding. 

Unless the acquiring authority files such a Dec¬ 
laration and makes the required deposit, neither 
the filing nor the pendency of the condemnation 
proceeding has the slightest effect upon the title! to 
the property. In short, this general mode of pro¬ 
cedure does not differ, except in detail, from the 
procedure in force for 40 years prior to the Act of 
March 1,1929. That old procedure was established 
by the Act of Aug. 30, 1890 (26 Stat. 412), and 
was continued by the District Code for a generation 
prior to the Act of March 1, 1929, D. C. Code, 
Sec. 483, et seq. The principal change in the ordi¬ 
nary procedure made by the Act of March 1, 1929, 
is the substitution of a single trial before a judge 
and jury for a hearing before three commissioners, 
followed, on the demand of any dissatisfied perscjn, 
by trial before a jury. Under both laws title ve^ts 
only upon payment of compensation either directly 
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to the owner or by deposit to his use. D. C. Code, 
Sec. 486. Act of March 1,1929, Sec. 21; D. C. Code, 
Title 25, Sec. HOj. 

It seems too clear for argument that the general 
procedure under the Act of March 1,1929, and the 
special procedure under that act are separable. A 
condemnation proceeding may go on under the gen¬ 
eral provisions, as they do in fact commonly go on, 
without the executive officer ever contemplating 
the immediate taking of the property through the 
instrumentality of a Declaration of Taking. If 
the provisions for a Declaration of Taking in ad¬ 
vance were dropped out of the statute they would 
have no effect whatever upon the remaining provi¬ 
sions or the procedure therein provided for. That 
general procedure might be invoked where Con¬ 
gress had authorized the acquisition of land for a 
given public purpose but had studiously refrained 
from making any appropriation whatever, whereas 
the special provisions could not possibly be em¬ 
ployed in the absence of an appropriation. There 
is no obligation, legal or moral, upon any executive 
officer empowered to acquire land to make use of 
the special provision for advance taking, and in 
point of fact such provisions are rarely resorted to. 

Upon the doctrine clearly stated in the opinion 
in Hyde v. Southern Bailway, 31 App. D. C. 466, 
471, approved by the Supreme Court as a 4 ‘well 
considered opinion” in El Paso & N. E. By . v. 
Gutierrez, 215 U. S. 87, 97, the provisions for ad¬ 
vance taking are plainly separable from the re- 
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mainder of the Act of March 1,1929. The validity 
or invalidity of the special provisions is not in¬ 
volved in a case proceeding under the general 
provisions. 

It is hardly necessary to repeat what this 
court has often affirmed, that an act of Con¬ 
gress is not to be declared invalid except for 
reasons so clear and satisfactory as to leave 

no doubt of its uneonstitutionalitv. Fur- 

«/ 

thermore, it is the dutv of the court, Where 
it can do so without doing violence to the 
terms of an act, to construe it so as to main¬ 
tain its constitutionality; and, whenever an 
act of Congress contains unobjectionable 
provisions separable from those found jo be 
unconstitutional, it is the duty of this cjourt 
to so declare, and to maintain the aOt in 
so far as it is valid. 

El Paso & N. E . Ry. v. Gutierrez; 215 
U. S. 87, 97. | 

In that case, as in Hyde v. Southern Railway, 
the provisions of the Employers’ Liability A<pt of 
1906 already declared unconstitutional as art at- 

i 

tempted regulation of interstate commerce were 
held valid as applying to the District of Columbia 
and the territories where Congress had a plenary 
general jurisdiction. 

This condition of severableness of the 
provisions of a statute, that may preserve 
the validity of one notwithstanding the re¬ 
pugnance of the other to the Constitution, is 
not dependent upon the fact that they may 
be found in separate sections, though this 
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would ordinarily render tlie task of separa¬ 
tion easier. It is sufficient if the separation 
can be accomplished by excising a clause of 
the same section, and leaving the remainder 
complete and unchanged in meaning without 
reading into it another word. 

Hyde v. Southern R. Co., 31 App. D. C. 
466, 471. 

Viol v. Penniman, 103 U. S. 714, 717, 26 
L. ed. 602, 604. 

Diamond Glue Co. v. United States Glue 
Co., 187 17. S. 611, 617; 47 L. ed. 328, 333; 
23 Sup. Ct. Rep. 206. 

Florida C. R. Co. v. Schutte, 103 U. S. 
118,142, 26 L. ed. 327, 335. 

Here the task of separation is perfectly easy. 
The special provisions of Sec. 10 can be excised 
from the Act without changing its meaning or add¬ 
ing a single word. It is plain, moreover, that Con¬ 
gress would have enacted the general provisions 
even without special provisions for advanced tak¬ 
ing. The Act of March 1, 1929, is in its nature a 
general act establishing a system of procedure for 
Federal condemnations in the District of Columbia. 
Its main object was to reform the existing proce¬ 
dure by getting rid of certain unsatisfactory fea¬ 
tures, particularly the slow and cumbersome 
method of first trying the case before three com¬ 
missioners of appraisement and afterwards, if any 
party was dissatisfied, before a jury of seven, both 
commissioners and jury sitting outside the pres¬ 
ence of the Court. For this system the new Act 
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provided a single trial before a judge and jury. It 
thus insured prompt rulings upon questions of jevi- 

i 

dence, the uninterrupted continuance of the trial 
from day to day, and a celerity of procedure impos¬ 
sible under the previous lav 7 , where objection^ to 
evidence were argued at length before laymen and 
decided by them subject to continual resort to a 
judge holding another court to review and reverse 
the action of the commissioners or jury. Natu¬ 
rally this fundamental change involved many other 
alterations in details and the new act sought to 
clarify the old procedure and make it more precise. 
In a word, the Act of March 1, 1929, following the 
main outlines of the old law, constituted a general 
and comprehensive system of condemnation proce¬ 
dure. It is simply unthinkable that Congress 
would not have carried out this plain purpose and 
remedied the crying evils in the old law independ¬ 
ently of the question whether the special provisions 
of Sec. 10 were valid or not. In passing this Act it 
was not the will of Congress that there should be no 
law for Federal condemnations in the District of 
Columbia unless the special advanced taking provi¬ 
sion formed a part of it. 

i 

FOURTH POINT 

I 

Payment of compensation is not a condition precedent 
to the taking of property in eminent domain j 

If the advance provisions of the Act of March 1, 
1929, are regarded as here in question, it is Sub¬ 
mitted that the law on the subject is clear. In| the 
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absence of a specific requirement in the constitu¬ 
tion, compensation need not be paid or even finally 
determined in advance of the taking, provided rea¬ 
sonably certain and adequate provision is made at 
the time of appropriation to ascertain and secure 
the compensation to be made to the owner. 1 Nich . 
j Em. Bom., Sec. 209, p. 631, and cases there cited. 

It has long been settled that the taking of prop¬ 
erty for public use need not be accompanied or pre¬ 
ceded by payment. Joslin Company v. Provi¬ 
dence, 262 U. S. 668. There is no constitutional 
objection to a condemnation statute whereby the 
property is taken at the outset and the right of the 
owner to just compensation is secured by procedure 
providing adequate means for the ascertainment 
and payment of the compensation. 

Sweet v. Rechel, 159 U. S. 380, 400. 

Adirondack By . Co. v. New York, 176 
IT. S. 335, 349. 

Williams v. Parker, 188 U. S. 491, 502, 
503. 

Crozier v. Krupp, 224 U. S. 290, 306. 

Bragg v. Weaver, 251 U. S. 57, 62. 

Hays v. Port of Seattle, 251U. S. 233, 238. 

It is settled law that title may be vested in the 
condemning authority in advance of the actual pay¬ 
ment of compensation. In a number of the states 
this is the normal and ordinary condemnation pro¬ 
cedure. 1 Nich. Em. Bom., Sec. 210, p. 635. The 
leading condemnation case in this jurisdiction is 
Shoemaker v. United States, 147 U. S. 282. In 


31 


i 

j 

j 
j 

that case the statute provided that a map prepared 
by the Chief of Engineers should be filed and re¬ 
corded in the public records of the District of 
Columbia. 

i 

and from and after the date of filing jsaid 
map the several tracts and parcels of land 
embraced in said Dock Creek Park shall be 
held as condemned for public uses, and the 
title thereof vested in the United States, 
subject to the payment of just compensa¬ 
tion, to be determined by said commission, 
and approved by the President of the United 
States. 

Shoemaker v. United States, 147 UL S., 
pp. 284, 285. | 

This is the habitual method of condemnation in 
Massachusetts and Vermont. 1 Nich. Em . Pom. 
Sec. 210. 

We next consider the contention that the 
Act permits the taking of property j and 
grants the power to lease, sell, or dispose of 
it without an offer to pay compensation 
therefor or a determination of it in advance. 
It has long been settled that the taking of 
property for public use by a State or one of 
its municipalities need not be accompanied 
or preceded by payment, but that the re¬ 
quirement of just compensation is satisfied 
when the public faith and credit are pledged 
to a reasonably prompt ascertainment! and 
payment, and there is adequate provision 
for enforcing the pledge. 

Joslin Co. v. Providence, 262 U. S. i 668, 
677. 


| 

1 



This method of taking in advance of compensa¬ 
tion was the method exclusively employed under 
the Lever Act, the proceedings under which were 
equally proceedings in Eminent Domain and sub¬ 
ject to the provisions of the Fifth Amendment. 

Seaboard Air Line v. United States, 261 
U. S. 299, 304. 

Liggett-Myers v. United States, 274 U. S. 
215, 220. 

Plielps v. United States, 274 U. S. 341, 
343. 

Appellants, professing to concede the main prop¬ 
osition, seek to engraft two qualifications upon it. 
They say, first, that possession may be transferred 
in advance of the payment of compensation, but 
not title. Th4ir second contention is that any ad¬ 
vance taking is impossible unless the judgment to 
be rendered for the compensation is a judgment 
enforceable by judicial process. Neither of these 
limitations exists. 

1. Title and not merely possession may be taken in advance of 

ascertainment and payment of compensation 

That the power to take in advance upon a pledge 
of the public faith and credit extends to title and 
is not limited to mere possession was determined 
by high authority as long as a century ago. The 
payment of compensation is not a condition prece¬ 
dent to the appropriation of the land to a public 
use. Willyard v. Hamilton, 7 Oh. Pt. II (1836) 
111; 30 Am. Dec. 195,198. 



That early leading case sustained a statute 
whereby a canal company was authorized to take 
the needed land. and afterwards, in default of an 
agreement either as to the amount of damages or 
arbitrators to determine it, the legislature behind 
itself to appoint commissioners upon the applica¬ 
tion of the property owner. 


It may be asked what security is there jthat 
compensation will be made unless it is made 
before the property is taken ? Precisely that 
degree of security which exists in a multi¬ 
tude of other instances of infinitely greater 
moment in which the citizen reposes a volun¬ 
tary and unlimited confidence in the good 
faith of the state. 

Willyard v. Hamilton, 30 Am. Dec. 195, 
198. 


In Sweet v. Rechel also the taking was equally 
complete and included the title as well as posses¬ 
sion. Sweet v. Rechel, 159 U. S. 380, 400; Bragg v. 
Weaver, 251 U. S. 57, 62; Hays v. Port of Seattle, 
251U. S. 233, 238. I 


II. Where the taker is the sovereign itself and the public faith and 
credit are pledged for payment of compensation duly deter¬ 
mined it is not necessary that the judgment be enforceable by 
judicial writ 

It is sufficient that the statutes afford reasonably 

j 

prompt and adequate provision for the payment of 
such compensation as shall be ultimately awarded. 

Crosier v. Krupp, 224 U. S. 230, 306.| 
Joslin Co. v. Providence, 262 U. S. 668, 
677. 


Williams v. Parker, 188 U. S. 491,502,1503. 
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All that is required is a recognition of the own¬ 
er’s right to just compensation, a judicial proceed¬ 
ing for its ascertainment, the rendition of a judg¬ 
ment in his favor and the pledge of the public faith 
and credit for its payment. The circumstance that 
statutes conferring this authority upon municipal 
corporations often make the judgment execution- 
able against the corporation is no proof that a sim¬ 
ilar authority can not be conferred upon the sov¬ 
ereign because no judgment can be made execu- 
tionable against the sovereign. 

Sec. 10 of the Act of March 1, 1929, provides a 
certain and adequate provision for ascertainment 
and payment of compensation. In the first place, it 
does not remit the property owner to a suit for 

j 

compensation and leave him wholly dependent 
upon the public faith for the payment of a judg¬ 
ment to be subsequently rendered. It requires the 
immediate deposit of compensation as estimated by 
the head of a department or other responsible pub¬ 
lic authority. In that respect it is more favorable 
to the property owner than the provisions of the 
Lever Act, where only 75% of the estimated com¬ 
pensation was paid unless the owner accepted the 
president’s award. Act approved Aug. 10, 1917, c. 
53, Sec. 10 (40 Stat. 276). Seaboard Air Line v. 
United States, 261 U. S. 299, 300. The deposit is 
more than a tender because to accept it the owner 
is not compelled to waive anything. He may take 
the whole amount deposited and obtain judgment 
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for the residue according to the jury’s valuatioja of 
his property. Thus the estimated compensation 
deposited with the Declaration of Taking is placed 
immediately at the disposition of the property 
owner. On the deferred part of the compensation 
he receives interest at the legal rate. He naturally 
does not receive interest on the money which' by 
deposit without limitation or condition, is placed at 
once at his disposal. 

Under Sec. 10 the right of the property own^r to 
the money deposited is complete and immediate, 
and this deposit, moreover, places no obstacle in 
the way of the property owner having the valu^ of 
his property determined, as in all other cases by 
trial before a judge and jury. The subsequent 
procedure differs from the ordinary case, however, 
in that Sec. 10 provides that the amount of Com¬ 
pensation thus ascertained shall be “ established 
by judgment.” Sec. 19 declares that this judg¬ 
ment “ shall have like force and effect as a money 
judgment rendered against the United Stated by 
the Court of Claims in a suit in respect of which • 
the United States has expressly consented to be 
sued.” For the payment of this judgment Sed. 19 
further provides, first, that it shall be paid out of 
any specific appropriation applicable to the case, if 
any such there be, and, secondly, when no guch 
appropriation exists, it shall be paid in the same 
manner (except with respect to interest) as judg¬ 
ments rendered by the Court of Claims in cfrses 
under its general jurisdiction. 


j 
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In wlaat way could the enforcement of any judg¬ 
ment against the United States be more amply and 
completely secured ? 

How can it be argued that the provision for judg¬ 
ment against the United States is not a sufficient 
guarantee of the payment of the compensation and 
that to make such a remedy effective against the 
United States it is necessary that the judgment be 
enforceable by judicial process? That would deny 
to the sovereign itself the right to take property 
for public use in advance of compensation while 
granting that right to a corporation exercising only 
a delegated power. The limitation suggested has 
no application to the sovereign or any body exer¬ 
cising political power. 

These reasons can have no application or 
force to the taking of private property for 
public use by the state or any of its political 
subdivisions. There can be no personal 
judgment against the taker enforceable by 
execution'. The taking in such a case means 
that the entire faith and credit and taxing 
power of the political body exercising the 
right is pledged to make the owner due com¬ 
pensation when ascertained. 

Hinds County v. Johnson, 133 Miss. 591, 
98 So. 95, 97. 

Cage v. Trager, 60 Miss. 563. 

The contention here made by appellants was 
made long ago in the leading case of Talbot et al . v. 
Hudson et al 82 Mass. (16 Gray), 417, 432. It 
was squarely overruled. 
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The answer to the argument that no proc¬ 
ess is provided by which the payment can be 
secured and enforced is that no such provi¬ 
sion is necessary in cases where the power of 
eminent domain is exercised immediately by 
the State itself in pursuance of a statute 
which enacts that compensation is to be made 
by a warrant drawn by the governor of the 
Commonwealth upon the public treasury. 
We are bound to presume that the chief mag¬ 
istrate of the State will perform his duty by 
drawing his warrant in conformity with the 
requirements of law, and that payment |of a 
public debt thus created will be duly njiade 
in like manner as all public dues and liabili¬ 
ties are paid out of the treasury of the State. 
The elementary principle that the sovereign 
can do no wrong is the foundation on which 
rests the rule, recognized in our jurispru¬ 
dence, by which the State is exempted from 
being subject to process at the suit of a 
creditor. The presumption of law is that 
the State will keep its faith inviolate! and 
honestly fulfill all its obligations. Tctfbot 
et al. v. Hudson et al., 82 Mass. (16 Ghay), 
417, 432. 

i 

There is no more reason for doubting that! the 
Congress of the nation will keep its faith inviolate 
than exists in the case of the executive officer of a 
state. By placing judgments in condemnation 
cases where title has been divested upon the footing 
of judgments of the Court of Claims which, a^ the 
Court knows, are automatically paid by routine 
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appropriations made for that purpose, Congress 
has said the last possible word in pledging the pub¬ 
lic faith. Judicial Code, Sec. 143. There is no 
more reason to doubt the payment of such a judg¬ 
ment in condemnation than the payment of a judg¬ 
ment in the Court of Claims. And the pledge of 
payment of judgments of the Court of Claims was 
sufficient in itself to transform the action of that 
Court from a finding which the Supreme Court 
w^ould not review into a judgment standing on the 
same footing with judgments of any other federal 
court of record. 

The question as to the adequacy of the means of 
payment is a practical one. In the case of the sov¬ 
ereign, against whom no execution can conceivably 
run, consent to have a judgment entered against it 
and a declaration that such judgment shall stand on 
the same plane with all other judgments in cases 
in which the sovereign has consented to be sued, is 
all that the general principles of jurisprudence 
admit of, and is as adequate in case of condemna¬ 
tion as in any other case of public debt to pledge 
in the most solemn manner the public faith for the 
satisfaction of the judgment. 

The question whether the provision for 
compensation furnished by the statute is an 
adequate one is a practical question. It 
seems to us that the remedy which the stat¬ 
ute in question furnishes against the cor¬ 
poration, supplemented by the remedies 
afforded by the general laws, if it refuses to 
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pay the damages assessed, affords to any 
person whose property is taken or injured 
by the acts of the corporation a reasonable 
certainty that he will recover and receive 
compensation therefor. We are not, there¬ 
fore, prepared to hold that the statute is 
unconstitutional, because it does not make 
adequate provision for compensation. 
Brickett v. Haverhill Aqueduct Co 142 
Mass. 394, 397. ! 

To argue from this case that a judgment against 
the United States must be enforceable by writ is 
to miss the whole point of the decision, namely, j;hat 
it is sufficient that the provision for payment fe in 
conformity with the nature of the proceeding and 
the character of the parties. Viewed in a practical 
light, the method provided is all that is possible. 
It is a sufficient compliance with the principle that 
reasonable means be provided for the satisfaction 

i 

of the awarded compensation. 

We submit that these principles are conclusively 
established by Crozier v. Krupp, 224 U. S. 290.1 It 
is true that that was a case of a patent right. The 
constitution, however, provides, not that land, but 
that property shall not be taken without just com¬ 
pensation. In Crozier v. Krupp a property owiner, 
seeking to protect his property by usual and well- 
established remedies, was defeated on the ground 
that Congress had provided adequate remedy for 
the taking of his property by relegating him to| the 
Court of Claims, where, upon proof of his right, a 
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judgment against the United States would be ren¬ 
dered in his favor. For the payment of that judg¬ 
ment there was precisely the same provision that 
exists for the payment of a judgment in an advance 
taking under the Act of March 1, 1929. In both 
cases security for the payment of the adjudged 
compensation I was the pledge of the public faith 
to that end. 

The Act of March 1,1929, it will be observed, does 
not remit the owner to the Court of Claims for the 
ascertainment of his compensation. It gives him 
the traditional trial before a jury of freeholders of 
the locality. Thus, the provisions for the ascer¬ 
tainment of the compensation are peculiarly 
adapted to the nature and character of the prop¬ 
erty. It is the provision for payment of the result¬ 
ing judgment that is assimilated to the provisions 
for judgments in the Court of Claims. 

III. State and Federal Decisions applying the doctrine of Crozier 

v. Krupp 

That the doctrine of Crozier v. Krupp is not 
limited to the taking of patent rights in eminent 
domain is shown by a number of cases, both federal 
and state. 

In re condemnations for improvement of Rouge 
River, 266 Fed. 105. 

The Act in question provided that whenever any 
person or corporation should undertake to secure 
land needed for river and harbor improvement 
authorized by Congress, for the purpose of convey- 
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ing it to the United States free of cost, or for con¬ 
structing docks or other works, to be conveyed to 
the United States free of cost, and should be till¬ 
able to obtain the same by purchase, the Secretary 
of War should institute proceedings for their Con¬ 
demnation ; provided that all expenses and awards 
made thereunder should be paid by such private 
individual or corporation. The validity of such a 
condemnation was challenged on the ground that 
the taking under these circumstances was not a 
taking for the public use, Congress having m^de 
no provision for the payment of just compensation. 
The Court answered: 

While private property can not be taken, 
even under the right of eminent domain, un¬ 
less necessary for public use, and then only 
if just compensation be paid therefor, |yet 
it is not necessary in the absence of express 
constitutional or statutory requirements to 
that effect, that such compensation be paid 
before the actual taking of the property, pro¬ 
vided that reasonably certain, prompt, tod 
adequate provision for the payment of just 
compensation be made, or the public fiith 
and purse be pledged for such payment 
(p. 113). 

Applying this principle, the Court held that the 
United States, by instituting that proceeding, had 
pledged its faith and had obligated itself to make 
just compensation at the proper time; that is to say, 
upon the actual taking of the property. 


j 
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Commercial Station Post Office, Inc,, v. United 
States, 48 Fed. (2nd) 183, is a strong case. The 
Act of March 4, 1929, authorized the Secretary of 
the Treasury to acquire by purchase, condemnation, 
or otherwise the property in St. Paul known as the 
Commercial Station Post Office, with a provision 
that “not more than $480,000” should be paid there¬ 
for. Condemnation was instituted under the gen¬ 
eral statute of Minnesota, which provided for a 
valuation by Commissioners with the right of ap¬ 
peal to the Court where there is a jury trial de novo 
on the subject of damages. After the Commission¬ 
ers’ award the United States moved for immediate 
possession. An order was passed accordingly. In 
the Circuit Court of Appeals the owners urged that 
the Court was without power to order immediate 
possession on the ground (1) that there was no 
pledge of the public credit for the payment of com¬ 
pensation; and (2) that there was no express au¬ 
thority to take possession pending the condemna¬ 
tion proceeding. The Court of Appeals upheld the 
Court ’s power to make the order. 

As to the first point, it said in substance that 
where Congress has authorized the executive officer 
to acquire property by condemnation it thereby 
pledges the faith of the United States to pay for 
what is taken. Nor was this conclusion negatived 
by the fact that the petitioner expressly reserved 
the right to abandon the proceeding or that the 
limitation of amount in the Act left a like discretion 
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in Congress if the ultimate award should exceed the 
$480,000 appropriated. Neither circumstance, j said 
the Court, “ Affects the right to condemn ot the 
right to do anything which can properly be dohe in 
such a condemnation proceeding’’ p. 184. j 

It is sufficient if the Government has as¬ 
sumed the duty of payment for such posses¬ 
sion “by the pledge, either expressly Or by 
necessary implication, of the public igood 
faith to that end” ( Crosier v. Krupp, 224 
U. S. 290, 306) “and there is adequate, pro¬ 
vision for enforcing the pledge” ( Joslin 
Co. v. Providence, 262 U. S. 668, 677). 
Has such pledge and provision for payment 
been here made? When the Government 
duly authorizes the taking of private prop¬ 
erty for public use it impliedly agrefes to 
pay therefor. Commercial Station Post 
Office, Inc. v. United States, 48 Fed. (2nd) 
183, 185. | 


Note that in this case there was no provision in 
the statute expressly authorizing the Government 
to take possession, and no appropriation of any 

money to pay for possession as such, and that &t the 

; 

time immediate possession was ordered thd first 
award remained unpaid and the owners,! had 
claimed their right to a jury trial de 'novo, j The 
whole case turns on the proposition that the insti¬ 
tution of the proceeding under an Act of Congress 
authorizing the Secretary to acquire or condemn 
the property constituted in itself a sufficient pledge 
to pay for whatever might be taken, including tern- 
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porary possession, in the course of that proceeding, 
notwithstanding that the Government could decline 
to take the property if the award were unsatis¬ 
factory. 

How absurd to contend, in the face of this de¬ 
cision, that the proceeding in the instant case is 
void because there was not enough of the money 
appropriated on hand at the conclusion of the trial 
to pay the awards in full. 

Railway Co. v. City of Hiawatha, 95 Kan. 471, 
148 Pac. 744. The citv constructed a sewer on cer- 
tain land without having first made any deposit to 
cover compensation that might be awarded. The 
State constitution contained a special provision 
that no right of way should be appropriated by any 
corporation until full compensation was first paid 
or secured by deposit. It was contended that the 
action of the City violated this provision. The 
Court answered that it had no application to a 
political body such as the State, or one of its mu¬ 
nicipal corporations, which by instituting such a 
proceeding pledged its public faith, backed by the 
taxing power, to make just compensation. 

All that is required is that a remedy be 
provided to which the property owner may 
resold to have his proper compensation as¬ 
sessed and paid. 

Railway Co. v. City of Hiawatha, 95 Kan. 
471, 472; 148 Pac. 744. 

Hinds Co. v. Johnson, 133 Miss. 591; 98 So. 95, 
is to the same effect. It was held that the entiy on 
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the land by the County Commissioners constituted 
in effect a tender of just compensation and that the 
consequent pledge of the public faith by a political 
body invested with the taxing power was sufficient 
where an adequate remedy existed for the ascer¬ 
tainment of the compensation. 

The taking in such a case means that the 
entire faith and credit and taxing powqr of 
the political body exercising the right is 
pledged to make the owner due compensa¬ 
tion when ascertained * * *. 

The taking and appropriation * * * 

by the County * * * were tantamount 

to a tender, at the time of such taking, of 
just compensation to the owner. 

Hinds Co . v. Johnson, 133 Miss. 59}, 98 
So. 95, 97. | 

j 

Appellants deride the notion of the pledge of 
public faith by trying to show that Congress, sq far 
from promptly paying the condemnation judgment, 
refused to make any further appropriation. | Ap¬ 
pellants ’ brief, p. 3, p. 18. The suggestion proceeds 
on a plain misconception of fact. Congress was not 
called upon to appropriate money for the payment 
of a judgment for property directed to be t&ken 
upon a pledge of the public faith. Congress had 
never authorized the Secretary of Agriculture to 
take this property in advance by a Declaratiqn of 
Taking, which would pledge the public faith for 
the payment of whatever might be afterwards 
awarded. The authorizing Act of March 4, 1927, 
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long antedated the Act of March 1, 1929. Mani¬ 
festly, by limiting the appropriation to $300,000 
Congress precluded the Secretary from pledging 
the public faith for any greater amount. The con¬ 
demnation proceeding it authorized him to insti¬ 
tute was of necessity a proceeding designed to as¬ 
certain the price at which the property could be 
acquired. The House of Representatives, in fail¬ 
ing to pass the bill appropriating $200,000 for addi¬ 
tional land, was not dealing with the ease where a 
public officer, being thereunto duly authorized, had 
taken the property in advance under Sec. 10, which 
expressly provides that the right to compensation, 
however great, shall immediately vest in the owner. 
The judgments in this case were not such as 44 estab¬ 
lish” the compensation due for property already 
taken from the owner. 

FIFTH POINT 

The exceptions taken to the rulings on the admissibility 
of evidence fail to show any substantial and prejudi¬ 
cial error 

In many instances several of these exceptions re¬ 
late to the same point. Notwithstanding the tedi¬ 
ousness it seems necessary to state how each of 
these questions arose before commenting briefly 
on the question of law involved. 

I. Sales to Government agency with power to condemn 

After the identification by the Government of 
the lands to be taken, the property owners offered 
evidence as to the value of their respective tracts. 
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The appellants, in particular, produced some half 
dozen local real-estate brokers who testified, prac¬ 
tically without objection or exception, to the avail¬ 
ability of the property for subdivision, its location 
and chare 3ter, and their opinion as to the present 
fair market value, which they all based upon ; its 
probable future utilization for development by spec¬ 
ulative builders. Practically all of them gave {he 
same high acreage valuation on the assumption that 
additional value would be given by the Govern¬ 
ment’s development for park purposes of the;re¬ 
claimed area in the Anacostia River, a project 
which they assumed would be completed within a 
few years. j 

On cross-examination, the third one of these 
real-estate witnesses, being interrogated as to jthe 
basis of his opinion and his experience in jthe 
locality, testified that he had heard of several 
sales, among them the sale by Gruver and Thrift 
to the District of Columbia for a school sit6 of 
acreage property south of M Street. The wit¬ 
ness was not asked about the price paid in hny 
one of the sales mentioned by him, nor did; he 
testify as to the price paid. On redirect, the wit- 
ness volunteered the sales price in the purchase 
made by the District before counsel could inter¬ 
pose. Objection being made, the Court ruled that 
all sales made to the District or United States Gov¬ 
ernments were inadmissible as direct evidence, hnd 
that interrogating the witness on cross-examina- 
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tion as to liis knowledge of transactions in the local¬ 
ity did not justify putting in on redirect such a 
sales price, which was clearly incompetent and not 
provable on i direct. Appellants y counsel then 
asked that it might be understood that he put the 
question on direct. On objection, the question was 
excluded. It is on this that appellants base their 
sixth assignment of error. (Rec. pp. 30, 31.) It is 
the settled law of this jurisdiction that such a sale 
is not competent on the issue of value. Sales of 
property needed for public use to a governmental 
authority vested with power of eminent domain are 
not admissible either for or against the property 
owners. The great majority of the States apply 
the same rule (2 Nichols Em. Bom. p. 1195). 
They exclude this evidence on the ground that such 
transactions are not truly voluntary, the result of 
uncontrolled bargaining of a vendor willing but not 
obliged to sell and a vendee willing but not com¬ 
pelled to buy. 

Howard v. Providence, 6 R. I. 514. 

III. I. and M. E. E. Co. v. Hamiston, 208 
Ill. 100. 

Manifestly sales under such special circumstances 
do not represent true market value under normal, 
fair conditions. 

The remark made in O'Malley v. Commonwealth 
(182 Mass. 196, 198) is cited by appellants. But 
the established rule in the District of Columbia is 
the majority rule and would not, we submit, be 
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now overturned upon a single citation to: the 
contrary. 

This covers the sixth and thirteenth assignments 
of error. 

II. An unaccepted dedication has no legal effect 

Appellants offered, without objection, the re¬ 
corded dedication of Marvland Avenue through the 
property called the Ross Tract, immediately south 
of and up to Parcel II; also the map of the perma- 

i 

nent system of highways. Appellants then offered 
a proposed plat and dedication of Oklahoma 
Avenue through the Ross Tract and the property 
sought to be condemned. This offer was objected 
to on the ground that it being conceded that! the 
Commissioners had not accepted the dedication, it 
was not a recorded dedication and, therefore, j had 
no legal existence. The Court ruled that an bffer 
to dedicate is not a dedication and not admissible 
in evidence. Rec. p. 35. (7th assignment of ei|ror. 
Rec. p. 23.) 

Appellants’ brief seeks to connect the offer of 
the unaccepted dedication (7th assignment! of 
error) with the offer of the letter of the Secretary 
of Agriculture (17th assignment of error), but this 
is an afterthought. For the letter of the Secretary 
of Agriculture was not offered in connection with 
the unaccepted dedication. Nor was it offered as 
part of the plaintiffs’ case in chief at all. It jwas 
offered as rebuttal. Rec. pp. 53, 54. 
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The mere dedication would not have made the 
property available under the highway system. As 
the Government witnesses pointed out, even with 
respect to street condemnations, the making of a 
paper street does not give access, and the avail¬ 
ability of the property for use must wait upon the 
actual construction and completion of the pro¬ 
posed streets. 

"Whether appellants had any ground of com¬ 
plaint against the Commissioners ’ failure to ac¬ 
cept the dedication is an entirely different question 
and is dealt with under sub-point four. Infra, 
pages 59-61. 

III. Property must be valued in the condition, physical and legal, 

in which it actually stands 

Coming to its side of the case the Government 
offered real-estate expert evidence with respect to 
the character and situation of the property, its 
availability for subdivision development, its mar¬ 
ketability, and other factors indicating its present 
market value. 

In the course of his testimony, J. Francis Moore 
testified that he had considered five sales of acreage 
property in the neighborhood. Each of these prop¬ 
erties was described by the witness with respect to 
its condition and situation at the time of the sales. 
With respect to the property in condemnation, 
witness testified that “the property would have to 
lie a long time before it would be ready for devel¬ 
opment, at least ten or fifteen years, because the 
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trend of development has not been in that section 
in the past. The city has moved the other direction 
and avoided this section because of its not being 
available at this time under the public-highway 
system.” Rec. p. 39. j 

On cross-examination the witness was asked 
whether his opinion as to the value of the property 
would be affected “if he was advised that the Ross 
property lying adjacent on the South of Parcels I 
and II and the Miller property adjacent on the 
Northeast was held in such ownership that the Own¬ 
ers had made an agreement as to subdivision or sale 
of the three properties as an entirety.” Objection 
was made on the ground that the question was con¬ 
jectural and speculative and was contrary td the 
actual state of the title. Objection sustained, j Ap¬ 
pellants excepted. This is appellants’ 10th assign¬ 
ment of error. Appellants’ counsel then asked the 
witness if in his opinion the value of property was 
increased if adjacent property might be econom¬ 
ically subdivided in connection with such property. 
Rec. p. 40. Objection that the question was gen¬ 
eral, speculative, and abstract and that there | was 

i 

no evidence, and could be no evidence, in the ca$e to 
form a basis for the question. The objection was 
sustained. This is the 11th assignment of e|ror. 
See infra, p. 55. 

I 

The witness Moore was interrogated on cfoss- 
examination as to what other tracts, if any, were 
comparable with the property in question. Wit- 
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ness answered in detail as to the character and 
location of the tract between the Baltimore and 
Ohio Railroad and West Virginia Avenue, stating 
that this tract (referred to as the New York Ave¬ 
nue tract) and Parcels I and II (property in ques¬ 
tion) are a little unlike, yet as a piece of acreage in 
that general section the former has a certain value 
as a basis for forming an opinion of the land in 
condemnation. Rec. p. 41. The tract was later 
rezoned as second commercial and sold. Appel¬ 
lants then put this question to the witness, “At a 
higher price? ” Rec. p. 42. Objection sustained 
on the ground that the property had been rezoned 
and transformed. This is the 9th assignment of 
error. 

Sales of other property are admissible only when 
the property is really comparable with the prop¬ 
erty in issue. Such sales of other property should 
not be admitted unless the similarity is such as to 
make the evidence helpful. Old Colony R. v. F. P. 
Robinson Co 176 Mass. 387, 390. Property zoned 
commercial and provided with city improvements 
is not comparable with raw acreage. Such mat¬ 
ters, at any rate, must rest largely in the discretion 
of the trial judge. 2 Lewis Em. Bom. Sec. 662, p. 
1140. St. L. (Sc III. Belt Ry. v. Guswelle, 236 Ill. 
214, 218. Appellants’ counsel then asked the wit¬ 
ness what was the price obtained for the part of 
the tract afterwards sold to the Government. Ob¬ 
jection to this question was sustained on the ground 
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that sales to the sovereign of land for public! use 
are not admissible evidence. Rec. p. 42. (13th 

assignment of error.) It raises in a more acute 
form the same question as the 6th assignment. 
The land involved in this sale was bought for, the 
arboretum. The question has been already dealt 
with under subpoint I, supra, page 48. 

IV. Appellants could not properly hold back part of their case in 

chief and offer it as rebuttal 

| 

The Government’s expert opinion evidence was 
offered in answer to similar testimony produced 
by the property owners. The bill of exceptions 
shows that the Government’s witnesses dealt with 

i 

the same factors, such as the location of the prop¬ 
erty, its accessibility, its relation to the projected 
highway system, its outlook on the proposed Ana- 
costia park, etc., that were dealt with by the prop¬ 
erty owners’ witnesses. While their opinion as to 
the market outlook for the development of acreage 

i 

property of this character was less hopeful than 
that of the property owners’ witnesses and the 
chances of bringing the property on to the market 
were, in their opinion, much more remote, it is 
plain that this testimony broadly answered the tes¬ 
timony of appellants and introduced no new Sub- 

i 

ject matter. In their case in chief appellants ^iad 
gone into all of these features and had an oppor¬ 
tunity to develop them in such detail as they 
wished. 


i 

! 

| 

i 



54 


In rebuttal appellants called Robert C. Howard 
who, as trustee, was one of the owners of the prop¬ 
erty and is appellant here. By this witness appel¬ 
lants sought to prove that the adjacent Ross Tract 
is owned by a number of persons, one of whom was 
the wife of witness, and that for several years an 
agreement had existed between witness, one of the 
equitable owners of Parcels I and II, and the own¬ 
ers of the Ross Tract, that the two properties were 
to be held together as a unit and sold or subdi¬ 
vided as a unit. Objection was made on the ground 
that the evidence offered was immaterial and also 
not rebuttal. The Court sustained the objection on 
the latter ground. Rec. p. 44. Appellants’ four¬ 
teenth assignment of error. If this offer is sought 
to be supported on the ground that it tends to show 
greater value in Parcels I and II because of their 
availability for use with the adjacent tract then, 
although conjectural and remote, such evidence, if 
admissible at all, obviously formed part of the ap¬ 
pellants’ case in chief. 

It is not competent to split a valuation case so 
as to put in some of the favorable circumstances in 
chief and the remainder in rebuttal. 

The proper inference from the statement in the 
bill of exceptions is that the so-called agreement 
is not a binding agreement in writing, in which 
case the writing itself would have been offered, but 
that it was proposed to show merely some verbal 
understanding between the witness, as one of the 
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owners of Parcels I and II, and the owners of the 
Ross Tract. What does this evidence rebut ? Ap¬ 
pellants plainly could not introduce this evidence 
on the pretext that it was rebuttal of anything 
offered by the Government. They could not mkke 
it rebuttal by asking the Government’s witnes^ if 
such an agreement would affect his opinion! or 
whether the treatment of two separate properties 
as one for the purposes of subdivision and sale 
would influence its value. Even if the Court had 
permitted the witness Moore to answer the ques¬ 
tion as to the effect of a hypothetical agreement 
this would not have justified proof of the agree¬ 
ment in rebuttal. Evidence of the circumstances 
affecting the marketability of property could only 
have been offered as part of the property owner’s 
case in chief. | 

The witness, Howard, who was first qualified as 
a real-estate expert, was then asked as to what 
studies he had made as to the opening of thorough¬ 
fares and highways through the land. Objection 
was sustained on the ground that it was not proper 
rebuttal. Rec. p. 44. This is the 15th assignment 
of error. 

Clearly this question would have relation ohly 

j 

to matter tending to show the situation of the prop¬ 
erty with respect to location and accessibility and, 
therefore, had relevancy, if any, to the question! of 
its value. If the witness had made such studies 
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and they had any relevancy to the matter in issue, 
why was he not called upon to testify in chief? 
Would that not have formed, like the other things 
testified to by the half-dozen experts, elements 
going to the value of the property ? 

With respect to the offer or tender of proof made 
by appellants upon the exclusion of the question 
put to Mr. Howard, the only possible comment is in 
in the language of Andy, it is a “mess.” Did ap¬ 
pellants’ counsel imagine that the hearsay recited 
in this so-called tender could be admitted to prove 
the substantive facts ? What does it all come to, if 
it is not matter which would warrant Mr. Howard 
in expressing his opinion as a real-estate expert as 
to the availability, marketability, and value of the 
property in suit ? As observed by the Chief Justice 
at the trial, 

a very large part of the matters contained 
in the tender would be incompetent and im¬ 
material under any circumstances. Such of 
them as would be competent would be so as 
part of the case in chief, and not rebuttal. 
They can not be made rebuttal by being with¬ 
held from the ease in chief to see what the 
other side may put in. Rec. p. 50. 

Whatever “studies” Mr. Howard may have 
made, if they related to the case at all, must have 
related to surrounding and attendant circum¬ 
stances upon which he, as a real estate expert, would 
base an opinion concerning the character and value 
of the property. None of this rebutted anything 
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produced by the Government otherwise than in j the 
popular sense that any of the testimony produced 
by the property owners in the first place would have 
rebutted the testimony afterwards produced by the 
Government. It is not our understanding th^t a 
counsel whose question to a witness has been!ex¬ 
cluded can pump into the record in the guise of a 
“tender” or offer of proof masses of matter, mhch 
of it bearing only indirectly on the issue, and place 


upon the trial court and the opposing counsel the 
duty of dissecting that mass with the view to dis- 
covering whether some shred of it is by chance com¬ 
petent evidence. 

If several facts are included in the offer, 
some admissible and others inadmissible, 
then the whole (if properly objected toj) is 
inadmissible; in other words, it is for the 
proponent to sever the good and the bad 
parts. 1 Wig. Ev. Sec . 17, p. 172; j 
To the same effect: Herndon v. Black, 97 
Ga. 327; Over v. Schiffling, 102 Ind. 191, 
193; Cincinnati, I., St. L. & C. R. Co[ v. 
Roesch, 126 Ind. 445, 448, 449; Reynold® v. 
Franklin, 47 Minn. 145, 146; Sage v. Stgte, 
22 Ariz. 151, 161. 

7 i 


The usual purpose of a tender or offer is to sliow 
that a question apparently irrelevant is germanb to 
the issue and that its relevancy would appeal if 
the answer were received. It is not a vehicle for 

i 

combining in a fluid mass other matters which 
might properly be made the subject of particular 

inquiry. The opposing party is not required at | his 

: 


i 

i 


i 
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peril to separate the good from the bad. Nor does 
proponent escape the risk of his mass offer and 
cast the burden of dissection upon the Court and 
opposing counsel by simply saying that he offers 
the matter both collectively and individually. 

It is to be noted that the witness Howard was 
permitted by the Court to answer questions tend¬ 
ing to show that in his opinion the properties cited 
by Government witnesses as comparable with Par¬ 
cels I and II were not comparable, and to give his 
reason therefor, and also to testify that in his opin¬ 
ion property with a commercial frontage on Blad- 
ensburg Road was not desirable, and to give his 
reason therefor. Rec. p. 52. 

On cross-examination the witness Howard was 
asked, obviouslv in connection with his statement 
that the Bennings Race Track property was not 
comparable in attractiveness with the Parcels I 
and II, whether his property was not for sale at 
the time when the Bennings Race Track property 
was sold. He replied that it was not. Taking the 
witness on redirect, appellants’ counsel imme¬ 
diately inquired “Why not?” To which the wit¬ 
ness quickly replied “We have been prohibited 
from opening or developing the tract in any way 
by the Secretary of Agriculture’s letter.” Appel¬ 
lants’ counsel then asked, “What letter do you re¬ 
fer to?” Objection to this question was sustained. 
Counsel then asked “Are you referring to the letter 
of January 18, 1928?” Before objection could be 


made the witness answered “I am.” Objection to 
this evidence w r as made and sustained. Reef pp. 
52-53. 

The manifest purpose of appellants’ counsel, was 
to inject in this indirect way the letter of the! Sec¬ 
retary of Agriculture to the District Commission¬ 
ers, dated January 18, 1928, after the passage of 
the Arboretum Act of March 4, 1927. It isisub- 

/ i 

mitted that the letter of the Secretary of Agricul- 

i 

ture was not relevant to any issue in this 'case. 
The question was not what the property might be 
worth under conditions which did not in fact fxist, 
but which might be conjectured, but what the prop¬ 
erty was actually worth in the market in th^ cir¬ 
cumstances and under the conditions in fact Exist¬ 
ing. Boston Chamber of Commerce v. Bostort, 217 
U. S. 189,195. 

Appellants’ brief seeks to link together the; Sec¬ 
retary’s letter and the unaccepted dedication of 
Oklahoma Avenue. If the District Commissibners 
were under no legal obligation to accept and record 
the offered dedication, then the property could not 
be valued as if the dedication had been accepted 
and recorded. Nor could the compensation due 

i 

for the property in its actual condition be | aug¬ 
mented by consideration of the possible advantages 
or enhancements that might have occurred had the 
dedication been recorded. On the other hand, if 
the District Commissioners were under a legal obli¬ 
gation to accept and record the dedication and 
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failed to perform that duty by reason of the repre¬ 
sentations made to them by the Secretary of Agri¬ 
culture, or for any other reason, then the appel¬ 
lants’ remedy was by direct action against the de¬ 
faulting officials and not by way of claiming a 
conjectural increase over the actual market value 
of the property in the condition in which it existed. 

In point of fact the District Commissioners were 
under no such obligation. The applicable statute 
authorizes them, whenever in their judgment it may 
seem proper, to accept the dedication of streets 
shown on the plans for the permanent system of 
highways. Code Tit. 12, p. 122, Sec. 16. 

The highway plan, moreover, is subject to such 
alteration by the National Capital Park and Plan¬ 
ning Commission as it may deem advisable. Act 
of April 30, 1926, c. 198 (44 Stat. 374), District 
Code Tit. 12, Sec. 8, p. 121. It was entirely legiti¬ 
mate in that state of the law for the Secretary of 
Agriculture to draw the attention of the Commis¬ 
sioners to the circumstances which rendered the 
former highway plan incompatible with the Con¬ 
gressional purpose to establish the National Arbo¬ 
retum north of Bennings Bridge and in the neigh¬ 
borhood of the Anacostia River. In view of the 
changed circumstances, the Commissioners might 
well conclude that the dedication carrying paper 
streets through the area planned to be taken for the 
Arboretum was not a proper dedication, in their 
judgment, and decline to accept it. There is no 
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warrant for the inference that the Secretary’s in¬ 
tention was that the dedication of the streets should 

i 

be halted in order that the property should be kept 
in a disadvantageous position with respect to vplue. 
On the contrary, his statement is that the old sys¬ 
tem of highways projected in this area was not 
suitable for the Arboretum and the Agricultural 
Department would suggest a new plan for the prin¬ 
cipal roads through the Arboretum, with a view to 
the proper correlation of the Arboretum entrances 
and drives with the system of streets and boule¬ 
vards of the District of Columbia. Rec. pp. 53-54. 

The dedication of the paper streets, if it had been 
accepted and recorded, would not have altered in 
any particular the actual situation of the property 
condemned. The highway plan already in j evi- 

i 

dence showed the projected Oklahoma Avenue 
which was the subject of the dedication. Appel¬ 
lants had the benefit of the relation of the property 
to that projected street. The mere act of dedica¬ 
tion would have left the property in precisely the 
same physical situation. The land would not have 
been any more accessible than before the dedica¬ 
tion. As the property was being valued as a whole, 

i 

it would have been an immaterial circumstance, 
economically speaking, whether the dedication had 
been made by the appellants or left to be madle by 
the theoretical willing purchaser of the entire tract. 

i 

On the assumption that the Commissioners must 
accept a dedication, the right to dedicate is the icon- 
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tinuing power appurtenant to the ownership of the 
property, and it is immaterial, when an entire tract 
is taken as acreage, at what point of time the power 
is exercised. The important thing is the relation 
of the land to the approved highway system, and 
appellants had the benefit of that. Assuming, for 
the sake of argument, that the Commissioners had 
no discretion to reject an unsuitable dedication and 
that the owner had at all times the power to dedi¬ 
cate the streets in his land in conformity with the 
highway plan, it would seem that whether he had 
actually filed his dedication before condemnation 
petition was an immaterial circumstance. His 
property was taken in the condition in which it 
stood and one of these conditions was that he could 
make the highway plan effective on paper by dedi¬ 
cating the street whenever he chose. Dedication, 
it must be remembered, does not involve or secure 
the actual opening or construction of streets. 

It seems fantastic to argue that the letter to the 
Secretary of Agriculture was an exercise of domin¬ 
ion over appellants’ property. The letter did not 
constitute an interference with appellants’ use and 
enjoyment. Even if we grant the unwarranted 
assumption that it prevented the Commissioners 
from accepting the dedication, it would amount to 
no more than an interference with a privilege pos¬ 
sessed by the appellants as owners of this property 
to divest themselves of full title to the streets in 
accordance with the original highway plan. 
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Whether the action of the Secretary was justified 
or not, it constituted no element of the valuation 
of appellants’ property. Appellants could |not 
augment the compensation for the property taken 

i 

by alleging a tortuous act on the part of the Secre¬ 
tary nor could they offer as evidence of the v^lue 
of the land a failure on the part of the Commis¬ 
sioners (if there was a failure) to perform a statu¬ 
tory duty. All of these elements were totally for¬ 
eign to the question of the value of the property, 
which was the sole question before the Court ^nd 
jury. 

The other appellant, W. C. Miller, Trustee, after 
being qualified as a real estate expert, was asked, 
“ According to the modern system of subdivision is 
it desirable or undesirable to subdivide according to 

r 

the existing system of highways and streets ? ’ ’ Ob- 
jection was sustained and exception noted. He was 
then asked, “ What, in your opinion, is the best way 
to develop Parcels I and II for subdivision pur¬ 
poses?” Objection was sustained and exception 
noted. Eec. p. 55. This is the 19th assignment of 
error. 

Plainly this was but another attempt to reopen 
plaintiff’s case in chief. The whole question of the 
availability of this property for subdivision had 
been gone into by appellants’ expert witnesses. 
The supposed availability for subdivision in con¬ 
formity with the highway plan was the very corner 
stone of their high valuation of this acreage prop- 
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erty. When an owner claims large value for land 
on the theory that it lies well for subdivision and is 
immediately available for that purpose, it is against 
reason that he should put in a half dozen experts 
in chief to enforce their views and withhold two 
other experts to expound their views on the same 
subject in rebuttal. It is all part of the property 
owners’ case on the issue of valuation. If he goes 
into the matter in chief, he is bound to go into it 
fully. The question as to the better mode of subdi¬ 
viding was not one which appellants could not have 
anticipated. It was involved in the very nature of 
their contention with respect to the peculiar avail¬ 
ability of this property. This is not a case where 
appellants were trying to meet some special point 
of detail raised by the other side which they could 
not possibly have foreseen. Throckmorton v. Holt, 
180 U. S. 552, 563. 

SIXTH POINT 

The instructions given correctly state the law 

Four exceptions were taken to the granting of 
the prayers offered by the Government. Two of 
these appear to be abandoned. 

Prayer five instructed the jury “that they shall 
not take into consideration, as an element of value, 
either increasing or decreasing the same, the use 
or uses to which the Government intends or pro¬ 
poses to put the property in the event that the Gov¬ 
ernment acquires it, nor shall they take into 
consideration, as an element of value, any effect 
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that the Government’s intention to acquire such 
land for public purposes may have had thereon.” 
Rec. p. 56. This was objected to on the ground 
that the Government witnesses had testified that 
there was no market for the property and that the 
instruction would prevent the jury from finding 
that the absence of sales might be caused by the 
intention of the Government to take this property, 
since the Arboretum was authorized March 4,1927. 
(20 A. of E.) The objection would seem to hhve 

no relation to the instruction. The instruction cor- 

! 

rectly told the jury not to consider any ejection 
the value of the property that might result from 
the Government’s intention to take it. This is the 
law. 

Kerr v. South Park Commissioners, 117 
U. S. 379, 384, 386. j 

Shoemaker v. United States, 147 U. S. 
302, 304. 

McGovern v. New York, 229 U. S. 363, 
371, 372. 

. New York v. Sage, 239 U. S. 57, 61. ! 

In re Simmons, 130 App. Div. 350; 
affirmed in 195 N. Y. 573. j 

Absence of sales had relation to the quantity of 
available evidence. It had no relation to the 
standard of valuation. The jury were not tbld 
that they could not find in the Government’s inten¬ 
tion to establish an Arboretum a reason for the 
scarcity of sales. The instruction had nothing! to 
do with that. The instruction told them that they 
were not to apply to the property in suit a valua- 

| 

| 
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tion derived from or affected, either favorably or 
unfavorably, by the Government’s intention to 
acquire the property. 

Prayer six is objected to on the ground that the 
jury ought to take into account in their award the 
period that might elapse between the date of the 
verdict and the time the owner might receive his 
compensation. The settled rule, however, is that 
the property should be valued as of the date of the 
award. Only when the property is taken in ad¬ 
vance is the period between that date and the date 
of payment to be taken into account. But this 
property was not taken in advance. The effect of 
the proceeding here is to give the Government an 
option to take the property at the price of the 
award. It can not take it until the award is paid. 
Meanwhile the owner is left in the full dominion, 
possession, and enjoyment of his property. 

Prayer seven was also objected to. (22 A. of E.) 
Rec. p. 58. Appellants’ brief makes no mention of 
this assignment. Prayer seven is in conformity 
with the settled law in this jurisdiction. Kerr v. 
So. Park Commission, 117 U. S. 379,384,386; Shoe¬ 
maker v. United States, 147 U. S. 302, 304; Bal¬ 
timore v . Smith, 80 Md. 458. 

SEVENTH POINT 

Appellants’ sixth, seventh, ninth, and tenth prayers were 

properly refused 

Appellants’ twenty-third assignment of error 
rests on their complaint of the Court’s refusal to 
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grant their sixth, seventh, ninth, and tenth prayers 
for instruction. Rec. p. 25. 

Appellants’ sixth prayer had been already fully 
covered by the Court’s instruction IV. Rec. p. 55. 

Appellants’ seventh prayer, so far as sound, was 
covered by the Court’s instructions II and III. 
Rec. p. 55. As offered, this prayer, however, was 
vicious in inserting the word “prudent” in defining 
the owner “who was willing but not obliged to selt” 
There is no more reason for adding “prudent”! to 
the owner than to the buyer. The epithet “pru¬ 
dent” lugs in an irrelevant consideration. 

Appellants’ ninth prayer proceeds on the as¬ 
sumption that the provision in the statute, con¬ 
firming the common law on the subject, providing 
that new structures erected pendente lite, after the 
institution of the condemnation proceeding, “the 
purpose or natural effect of which is to enhahce 
the value of the land,” should not be taken ipto 
account in its valuation, is tantamount to a taking 
of the property from the time of the institution! of 
the suit. Such is manifestly not the case. If the 
institution of a suit took the property the previous 
owner would at once lose his entire dominion oyer 
it; he would lose possession, the right of possession, 
and the whole use and enjoyment. Under this 
statute, as at common law, the owner is left in fhll 
dominion over his property. All the statute spys 
is that he shall not receive compensation for apy 
substantial change in its character made by him 
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after the institution of the suit, the effect of which 
would be to enhance the damages. 

If this constituted the taking of the property 
from the date of the institution of the suit, then 
every condemnation is the taking of the property 
from the date of the filing of the petition. For 
after that date no party is authorized voluntarily 
and deliberately to make a substantial change in 
the subject matter. 

Schuykill Navigation Co. v. Farr, 4 W. & S. 362, 
371, 372. This is on the equitable principle that 
every party is under the duty, as far as possible, 
to minimize the damages. 

Even in cases where the statute requires the 
property to be valued as of the date of the institu¬ 
tion of the suit a provision that “no improvements 
put upon the property subsequent to the date of the 
service of summons shall be included in the assess¬ 
ment of compensation or damages” has been held 
not to make the institution of the suit a taking of 
the property or to warrant interest on the award 
from that date. Oregon Short Line R. Co. v. Jones, 
29 Utah, 147; 80 Pac. 732, 734. 

It is sufficient that the owner retains the full use 
and enjoyment of his property. It is quite an¬ 
other thing deliberately to create a new property. 
This principle is the necessary consequence of the 
obvious fact that all condemnation proceedings 
require time. To treat the mere institution of the 
proceeding as a disseisin requiring interest to be 
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paid from that date and yet to leave the owner! in 
the same enjoyment of the property that he had! at 
the time of the institution of the proceeding would 
be to require compensation not for an actual but for 
a purely imaginary loss. He can not have both 
possession and interest. South Park Com . v. Dim- 
levy, 91 Ill. 49, 57. | 

There is nothing in this case to show that the 

j 

owners had in mind any new structures or sub¬ 
stantial alterations in Parcels I and II. Nor! is 

i 

there anything whatever to show that had no con¬ 
demnation proceeding been instituted there would 
have been a substantial change in the property!or 
that appellants’ use and enjoyment would h&ve 
been different in any degree from that which they 
actually enjoyed. 

Appellants’ tenth prayer invited the jury I to 
speculate as to possible hindrance of their rights! of 
ownership in respect of the dedication of streets, 
subdivision of the tracts, or the cutting of trees, or 
grading, or other physical alterations of its condi¬ 
tion. Rec. p. 59. 

There was no evidence whatever on which to base 
such an instruction. Appellants can not assign 
error for refusal to charge the jury as if the offers 
made by them had been admitted in evidence while 
they are assigning the rejection of the offered evi¬ 
dence as error. Apart from the question of the 
dedication of the streets there is no basis for any 
contention that appellants had been prevented from 
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cutting the trees, excavating, grading, or otherwise 
altering the property. The provision of the stat¬ 
ute with respect to reducing the compensation 
where trees, etc., are cut has relation only to land 
previously taken under a Declaration of Taking 
where the compensation is to be valued as of the 
date of the taking. See. 14. The prayer, more¬ 
over, is fatally defective in asking the jury to com¬ 
pute damages in the form of interest from the date 
of the Act of March 4, 1927 (two years before the 
commencement of the suit), to such date after the 
rendition of the award as the jury might guess that 
the award would be paid. 

In the special cases where an element of dam¬ 
ages in the form of interest is to be incorporated 
in the aw r ard^ the period of computation necessarily 
ends with the rendition of the award. Nor could 
the jury properly go back to the Act of March 4, 
1927, for any such purpose, for clearly that Act 
neither constituted nor authorized any interfer¬ 
ence with the appellants’ ownership or possession. 
Viewed in this light, the prayer was an invitation 
to the jury to embody in their valuation unproved 
damages for purely conjectural trespasses imag¬ 
ined to have been committed by some unnamed 
executive officer. The Act of March 1, 1929, gives 
every owner interest from the date the property is 
actually taken in advance of the judgment. When 
not so taken, there is no transfer of ownership or 
possession until the award is placed in the hands 
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of the owners, either by direct payment to them! or 
by deposit to their use and credit. j 

It is respectfully submitted that the action of the 
Court below should be affirmed. 

j 

Seth W. Richardson, 
Assistant Attorney General i 
Henry H. Glassie, 

Special Assistant to the Attorney Generali 
Alex. H. Bell, Jr., j 

Arthur G. Lambert, 

Special Assistants to the 
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United States Attorney . 
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